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SUBVERSION OF RIPARIAN RIGHTS AT 
COMMON LAW AS APPLICABLE TO IR- 
RIGABLE LANDS. 





If any more evidence is necessary to 
prove the fully substantiated fact that law 
is not a science but rather a collection of 
rules adjustable to the conditions of society 
at any given time and place and applied ac- 
cording to certain great unalterable prin- 
ciples of justice, this evidence is forthcom- 
ing in the very recent important case of 
Boquillas Land and Cattle Co. v. Curtis, 29 
Sup. Ct. 493. 

This great decision, which declares that 
the common-law doctrine of riparian rights 
does not obtain, even in states where the 
common-law has been formally adopted, 
where such state by reason of the great ne- 
cessity of water as a commodity of public 
necessity has declared in its fundamental 
law that streams susceptible of use for irri- 
gation purposes are public property. 

In the principal case the plaintiffs were 
one of the last of the “old barons” of our 
great west, who measure their land in 
square miles rather than in acres and who 
are lords of more territory than any duke 
or prince in England. The “old barons” 
are dying hard. Irrigation has been their 
nemesis and they are resisting the inevitable 
with grim determination. The plaintiffs were 
owners of land more than two miles wide 
running along both banks of the San Pedro 
river for fourteen miles. The defendants 
owning land further inland and having no 
common-law riparian rights undertook un- 
der the right of prior appropriation to 
build a dam and convey water by means 
of a ditch over plaintiff’s land to serve 
their own use for purposes of irrigation. 

Here was a question, simple in its state- 
ment, but of vast importance to the entire 





west which the Supreme Court has decided 
not according to the strict letter of the 
common-law but in the interest of society 
at large and thus giving effect to that over- 
ruling principle or maxim, Salus Populi, 
Suprema Lex. 

The court says: “Perhaps, the main con- 
tention of the plaintiff is based on the leg- 
islation of the territory, and especially on 
the Howell Code of 1864, chap. 61, Sec. 
7, as follows: “The common law of England, 
so far as it is not repugnant to or inconsist- 
ent with the Constitution and laws of the 
United States, or the Bill of Rights or laws 
of this territory, is hereby adopted, and 
shall be the rule of decision in all the 
courts of this territory.’ We assume that 
this section, however it may affect the case 
at bar, was within the power of the legisla- 
ture to enact. United States v. Rio Grande 
Dam & Irrig. Co., 174 U. S. 690, 702, 703, 
43 L. Ed. 1136, 1141, 1142, 19 Sup. Ct. 
700.  Gutierres v. Albuquerque Land & 
Irrig. Co., supra. Act of June 17, 1902, 
chap. 1093, sec. 8, 32 Stat. at L. 390, U. S. 
Comp. Stat. Supp. 1907, p. 515. But we 
agree with the territorial court that, con- 
strued with the rest of the code, it is far 
from meaning that patentees of a ranch on 
the San Pedro are to have the same rights 
as owners of an estate on the Thames. In 
the first place, this is merely the adoption 
of a general system as against another gen- 
eral system (the Spanish-Mexican) that 
had been in force and that was repealed by 
sec. 1. If there were nothing more in the 
code, it would be going a great way to say 
that such a broad phrase torbade the courts 
to hold that the common law was adaptable, 
and established the English rule of riparian 
rights only for English conditions, as sug- 
gested by Nave, J., below. It might be 
argued, with force, that an amendment in- 
serting the words, “So far only as is con- 
sistent with and adapted to the natural and 
physical condition of the territory, and the 
necessities of the people thereof,’ merely 
expressed what was implied before. Rev. 
Stat. 1887, sec. 2935. And the like might 
be urged with regard to sec. 3198 of the Re- 
vised Statutes of 1887, which, in terms, en- 
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acted or declared that ‘the common law doc- 
trine of riparian water rights’ should not 
obtain. But we are not left to rely upon 
reasonable implications and argument, for 
other parts of the original code are express 
upon the point. Therefore we need not 
consider whether, in any event, the statute 
could be supposed to confer property rights 
not previously possessed and not subject to 
legislative change. Compare Wisconsin & 
M. R. Co. v. Powers, rg1 U. S. 379, 387, 48 
L. Ed. 229, 231, 24 Sup. Ct. 107, and 
Damon v. Hawaii, 194 U. S. 154, 160, 48 
L. Ed. 916, 917, 24 Sup. Ct. 617. By 
the statutory Bill of Rights, art. 22, all 
streams capable of being used for the pur- 
poses of irrigation are declared to be pub- 
lic property, and no one shall have the 
right to appropriate them exclusively except 
under such equitable regulations as the 
legislature shall provide. And then chap- 
ter 55, ‘Of Acequias or Irrigating Canals,’ 
after again declaring streams of running 
water public, sec. 1, enacts that ‘all the in- 
habitants of this territory who own or pos- 
sess arable and irrigable lands shall have 
the right to construct public or private 
acequias, and obtain the necessary water 
for the same from any convenient river, 
creek, or stream of running water,’ sec. 3. 
By sec. 4, when such acequias run through 
the lands of private persons not benefited, 
the damages are to be assessed by the pro- 
bate judge in a summary manner, on appli- 
cation of the party interested. Sec. 4. Pref- 
erence is given to irrigation over other uses. 
Sec. 5. By sec. 7 the exclusive right to the 
water is given to the persons taking out a 
ditch for agricultural purposes, and a right 
to damages if the water afterwards is taken 
for mining. By sec. 17 precedence is given 
in time of scarcity to the oldest titles, and 
by sec. 25, ‘the regulations of acequias 
which have been worked according to the 
laws and customs of Sonora and the usages 
of the people of Arizona shall remain as 
they were made and used up to this day; 
and the chapter is to be enforced from the 
day of publication. There are many more 
details, but we have recited enough to show 
that the interpretation given by the court 





below to the general adoption of the com- 
mon law by the Howell Code, and the quali- 
fications imposed upon it, were correct. 
They simply follow what has been under- 
stood to be the law for many years. Clough 
v. Wing, 2 Ariz. 371, 17 Pac. 453. The 
right to use water is not confined to ri- 
parian proprietors. Gutierres vy. Albu- 
querque Land & Irrig. Co., 188 U. S. 545, 
556. 47 L. Ed. 588, 593, 23 Sup. Ct. 
338; Coffin v. Left Hand Ditch Co., 6 Colo. 
443, 449, 450; Willey v. Decker, 11 Wyo. 
496, 100 Am. St. Rep. 939, 73 Pac. 210, 
220. Such a limitation would substitute ac- 
cident for a rule based upon economic con- 
siderations,‘and an effort, adequate or not, 
to get the greatest use from all available 
land. ‘Whether there are any limits of 
distance is a question not arising in this 
case.” 








NOTES OF IMPORTANT DECISIONS. 





FEDERAL COURTS—RIGHT TO APPEAL 
TO SUPREME COURT LOST BY APPEAL TO 
CIRCUIT COURT OF APPEALS.—No one but 
a lawyer knows how frequently a most meri- 


.torious case can ride off to defeat on a tech- 


nical misstep in practice or pleading and how 
much more frequently a lawyer errs to his cli- 
ent’s possible injury in presenting a case 
on a wrong theory, or introducing improper 
testimony or in making the wrong motion at 
the wrong time or in appealing to the wrong 
court. To be wise on these points is one of 
the lawyer’s most valuable assets. 


It is as much our purpose to keep a sharp 
lookout for such pitfalls as to discuss the 
“more weightier matters of the law.” And 
so we call attention to the recent decision of 
the Supreme Court of the United States in 
the recent case of McFadden v. United States, 
29 Sup. Ct. 490. The exact question decided 
resulted in its declaration of the rule that a 
judgment of a circuit court of appeals in a 
ease in which the jurisdiction of the district 
court depended solely upon the fact that the 
case was one arising under the criminal laws 
is, by the very terms of the act of March 3, 
1891, sec. 6, “final,” and is not reviewable in 
the Federal Supreme Court, although consti- 
tutional rights were invoked by the accused, 
and the case might, therefore, under sec. 5 
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of that act, have been brought directly from 
the district court to the Supreme Court. 


The argument of Justice Moody should be 
carefully understood by all practitioners in the 
federal courts. He says: “Assuming, without 
decision, that the constitutional questions 
were re2l and substantial, it is clear that a 
writ of error might have been sued out origin- 
ally directly from this court under clause 5. 
Loeb v. Columbia Twp., 179 U. S. 472, 45 L. 
Ed. 280, 21 Sup. Ct. 174. But this was 
not done, and, by the appeal to the circuit 
court of appeals, the right of direct appeal here 
was lost. Robinson v. Caldwell, 165 U. S. 
359, 41 L. Ed. 745, 17 Sup. Ct. 343. Section 
6 of the act provides that the circuit courts 
of appeal shall exercise appellate jurisdiction 
‘in all eases other than those provided for in 
the preceding section of this act;’ and the fact 
that there were in the case questions which 
‘would have warranted a direct appeal to this 
court does not deprive the circuit court of 
appeals of its jurisdiction. American Sugar 
Ref. Co. v. New Orleans, 181 U. S. 277, 45 L. 
Ed. 859, 21 Sup. Ct. 646. In the case at 
bar the circuit court of appeals has assumed 
jurisdiction and rendered judgment. May the 
petitioner have a writ of error directed to that 
judgment? The answer to this question de- 
pends upon whether the judgment of the cir- 
cuit court of appeals was final. The 
act contemplated that certain judgments of 
the circuit court of appeals might be reviewed 
on writ of error in this court, and that certain 
other judgments could not be so reviewed. 
The line of division is marked in sec. 6 of 
the act. It is to be observed that the line 
of division between cases appealable directly 
to this court and those appealable to the cir- 
cuit court of appeals, made by sec. 5 of the 
act, is based upon the nature of the case or 
of the questions of law raised. But the line 
of division between cases appealable from 
the circuit court of appeals to this court and 
those net so appealable, drawn by sec. 6, 
is different, and is determined, not by the 
nature of the case or of the questions of law 
raised, but by the sources of jurisdiction of 
the trial court, namely, the circuit court or 
the district court—whether the jurisdiction 
rests upon the character of the parties or the 
nature of the case. Huguley Mfg. Co. v. Gale- 
ton Cotton Mills, 184 U. S. 290, 46 L. Ed. 546, 
22 Sup. Ct. 452, where it was ‘said by the 
chief justice, citing cases, ‘The jurisdiction re- 
ferred to is the jurisdiction of the circuit court 
as originally invoked.’ The difference in the 
test for determining whether a case is .ap- 
pealable from the trial court directly to this 
court, and the test for determining whether 





a case is appealable from the circuit court of 
appeals to this court, is important, and a neg- 
lect to observe it leads to confusion. The 
statute says that the judgment of the circuit 
court of appeals ‘shall be final in all cases in ~ 
which the jurisdiction is dependent entirely 
upon the opposite parties to the suit or con- 
troversy being aliens and citizens of the 
United States or citizens of different states; 
also in all cases arising under the patent laws, 
under the revenue laws, and under the crimi- 
nal laws, and in admiralty cases.’ In, all other 
cases there is a right of review by this court 
if the matter in controversy exceeds $1,000. As 
this is a case arising under the criminal laws, 
the judgment of the circuit court of appeals, 
rendered within its lawful jurisdiction, is, by 
the very terms of the act, final. 

The court distinguishes the case of Spreck- 
els Sugar Refining Co. v. McClain, 192 U. S. 
397, which was cited as overruling the case 
of Carey Mfg. Co. v. Acme Flexible Clasp Co., 
187 U. S. 427. The court discussing the Spreck- 
els case, said: ‘That case decides nothing 
more than that where the jurisdiction of the 
trial court is shown, by the plaintiff’s state- 
ment of his own case, to rest upon two distinct 
grounds,—first, a ground where the dppellate 
jurisdiction of the circuit court of appeals 
was made final by the statute; and, second, 
a ground where the.appellate jurisdiction of 
the circuit court of appeals was made by the 
statute reviewable in this court,—the latter 
ground of jurisdiction would control, and the 
writ of error to the circuit court of appeals 
would lie.’ 

The language of the Carey Mfg. Co. case, 
which is referred to as establishing the dis- 
tinctions on this question is clear and converse. 
The court said: ‘Although it is insisted that 
the judgment imposing the fine was a final 
judgment in a criminal matter, it is argued 
that it involved the denial of constitutional 
rights, and hence that this court has jurisdic- 
tion under sec. 5 of that act; but it is settled 
that even if a party might be entitled to come 
directly to this court under that section, yet, 
if he does not do so, and carries his case to 
the circuit court of appeals, he must abide 
by the judgment of that court;’ and the writ 
of error to the circuit court of appeals was 
accordingly dismissed. Unless this case has 
been overruled, it governs the case at bar.” 
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MONOPOLY AND RESTRAINT OF 
TRADE IN FEDERAL VIEW— 
DOUBT AS TO MEANING OF 
TERMS. 


Among the things, which appear greatly 
to have clouded the meaning of the Anti- 
Trust Act, are the common-law terms used 
to define the offenses it denounces. Lawyers 
and judges are met by the principle that 
“when terms which are known to the com- 
mon law are used in a federal statute, those 
terms are to be given the same meaning 
they received at common law.’’? Then there 
comes a difficulty in doing this, because 
their applicatiqn is demanded to a subject 
as to which the common law furnishes no 
possible conception. 


The common law was the law of one 
realm and restraint of trade and monop- 
oly affected the trade of a single realm. 
We hear nothing from the common law of 
restraint or monopoly of trade depending 
on intercourse with other realms. When 
terms are, there- 
fore, wrenched from their accustomed con- 
nection and given a setting away from all 
common-law concept, difficulty in construc- 
This difficulty is not lessened 
when the offense defined by the use of such 
terms is extra-territorial of the realm or 
sovereignty against whose trade it is com- 
mitted. Nor do we seem to derive aid in 
the making of fit application of such terms 
from the fact that the subject, as to which 
acts are denounced as offenses, is entirely 
special in its character. Thus each of our 
states has its trade, and the intercourse 
of trade between its own citizens is purely 
internal and domestic. At common law 
the trade of citizens with those of other 
states would be as with those of other na- 
tions. But interstate trade is, as the power 
of Congress to “regulate” it, has been con- 
strued, a limitation upon, or, possibly in 
some way an enlargement of, the freedom 
of domestic trade. At all events it is a 


these , comme yn-law 


tion arises. 


s (1) U. S. v. Trans-Missouri F. Assn., 166 U. 





P 


condition that was wholly unknown and 
inconceivable at common law. 


Interstate Commerce Extended by Con- 
struction.—It should be remembered that it 
was only after the enactment of the Sher- 
man Act, that interstate trade was held defi- 
nitely to include things as to which inclu- 
sion was merely, if at all, the subject of 
academic discussion. Thus it was contended 
in the Addyston Pipe Company case that 
the power to regulate interstate commerce 
did not extend to prohibition of private con- 
tracts at all and Mr. Justice Peckham in- 
dulges in extended argument to show that 
it did. With all of his reasoning, however, 
he fails to cite a prior case specifically so 
deciding.? 

The contention was, that the power of 
Congress to regulate interstate commerce 
was limited to its protection from acts by 
state legislation or by means of regulation 
made under state authority, and extracts 
from many decisions were cited in support 
of such view. These began with Gibbons 
v. Ogden,’ and continued down until it was 
said in Railroad Co. v. Richmond,* that the 
power of Congress to regulate commerce 
was never intended to be exercised so as to 
interfere with private contracts not design- 
ed at the time they were made to create im- 
pediments to such commerce. 


Reason for Regulation as Viewed by 
Framers of Constitution—Thereupon the 
Justice said: “It is undoubtedly true, that 
the strongest reason for placing the power 
in congress to regulate interstate commerce 
was that which is stated in the extracts 
from the opinions of the court in the cases 
above cited. The reasons, which may have 
caused the framers of the Constitution to 
repose the power to regulate interstate com- 
merce in Congress do not, however, affect 
or limit the extent of the power itself.” 


To understand fully the bearing of this 
statement, as a principle, let me quote 


(2) Addyston Pipe & S. Co. v. U. S., 175 U. 
Ss. 211. 
(3) 9 Wheat. 1. 


(4) 19 Wall. 584, 589. 
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from the concurring opinion of Mr. Jus- 
tice Johnson in Gibson v. Ogden: “The 
power to regulate commerce here meant 
to be granted was that power to regu- 
late commerce -which previously existed 
in the states. But what was that power? 
The states were unquestionably supreme ; 
and each possessed that power over com- 
merce, which is acknowledged to reside in 
every sovereign state. The definitions and 
features of that power are to be sought 
among the features of international law.” 
And: “Power to regulate foreign commerce 
is given in the same words and in the same 
breath, as it were, with that over the com- 
merce of the states, and with the Indian 
tribes. But the power to regulate foreign 
commerce is necessarily exclusive.” 


‘Thus it is seen that in order for it to be 
ascertained that the power to regulate in- 
terstate commerce was exclusive, it was 
held that it was of the precise nature of for- 
eign commerce. The Addyston Pipe Line 
case and all others upholding the Anti- 
Trust Act, however, add an element to in- 
terstate commerce, which surely does not 
exist in respect to foreign commerce. 


Certainly there does not exist in regula- 
tion of foreign commerce restraint of trade 
or monopoly thereof in a foreign country, 
but the Addyston Pipe Line case holds 
there may exist the right to regulate, so as 
to prevent injurious effect of private con- 
tracts on trade when the ultimate result 
touches interstate commerce as to an arti- 
cle for sale in another state. 


Control Over Private Contracts—There- 
fore it seems to come to this—either the 
framers of the constitution intended to in- 
clude, for regulation by Congress, the pow- 
er of interference with private contracts, 
which might affect interstate commerce, or 
they did not so intend. If the latter, it does 
not seem that construction should take away 
from citizens of states a right resting in 
freedom of contract which was not intended 
to be surrendered, and such intent should 
“affect and limit the extent of the power” 
that was surrendered. 





Tf this view had been held to be correct 
there would be no federal aspect whereby 
restraint of commerce and trade or any 
monopoly thereof arising out of private 
contract would be met in congressional 
regulation, and the Sherman Act would 
have fallen of its own weight. 

Federal Aspect, Under Decisions, of Mo- 
nopoly.—But is there such an aspect even 
under the decisions rendered in the cases 
arising under that act. Do not these cases 
show that those common-law terms have 
no recognition in their common-law sense, 
and that there has been a constant struggle 
to strip them of any such meaning? 

It seems to me that the one distinctive 
result arrived at, in the way of a conclusion 
from all the cases, is, that nothing arising 
out of privates contract comes within the 
prohibition of the Sherman Act, except it 
directly and substantially, and not mediately 
and incidentally, affect interstate com- 
merce. 

The first case coming before the Supreme 
Court was the Sugar Refineries case.° No 
one disputed that as complete a monopoly 
was established by the combination there 
proceeded against, as this country has 
known, and no one has ever doubted but its 
effect on interstate commerce was as well 
shown as in any other case this could be 
shown, if the influence of private contract 
on interstate commerce is to be considered 
at all. 

Manufacturers Not Within Interstate 
Commerce .Clause-—The Chief Justice, 
speaking for eight members of the court, 
considered it unnecessary to say what the 
common-law terms meant, as the Sherman 
Act had nothing to do with manufacturers. 
Justice Peckham in the Addyston case 
said: “The direct purpose of the combina- 
tion in the Knight case was the control of 
the manufacture of sugar. There was no 
combination, im terms, fixed, regarding fu- 
ture disposition of the manufactured arti- 
cle; nothing looking to a transaction in 
the nature of interstate commerce. The 


(5) U.S. v. Knight, 156 U. 8. 1. 
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probable intention® on the part of the man- 
ufacturer of the sugar to thereafter dispose 
of it by sending it to some market in an- 
other state was held immaterial and not to 
alter the character of the transaction.” 
Without any strain of language the learned 
justice could have added that the intention 
was to dictate the price for the sugar by 
cornering the supply. ‘The like power of 
dictation was the very thing that brought 
the Pipe line case within the denouncement 
of the Sherman Act, but it was inhibited 
because differently brought about. 

The combination, however, in sugar re- 
fineries describes very much more accurate- 
ly what was restraint of trade at common 
law than that in the Pipe line case. It was 
an engrossing of the entire supply of a 
commodity into one hand and making it 
able to dictate the price therefor as com- 
pletely as ever did a grant by Queen Eliza- 
beth to one of her favorites. These mon- 
opolies were what were declared to be op- 
posed to common right. All that was ever 
forbidden at common law in the way of 
forestalling, regrating and engrossing 
might be said to come within what was 
done by the sugar refineries combination, 
from the mere doing of which the common 
law drew the indisputable presumption of 
an unlawful restraint of trade. There is 
nothing said, in speaking of such common 
law offenses, about sellers of commodities 
agreeing or binding themselves not to con- 
tinue in the same business. ‘The common- 
law offense was the gathering of, or as we 
now say cornering, the necessities of life in 
one hand and controlling the market. An 
illegal purpose was conclusively presumed. 


Restraints Upon Sellers Not Recognized 
in Federal View.—But, if the statute did 
not apply at all to acquisition, neither might 
it be said, that it had anything to do with 
restraints put upon the seller to refrain 
from trade, a thing collateral merely to the 
sale of a manufacturing business. 


To do such a thing as that, however, be- 


(6) Italics are mine. 





yond the proper protection of the buyer, 
was restraint of trade at common law, and, 
if all over the realm, a monopoly.’ We see, 
therefore. that in the plainest kind of case 
of monopoly or restraint of trade the com- 
mon-law meaning of these terms has no 
great recognition. 

The Effect must be Direct on Sales.— 
The Pipe line case showed that the combina- 
tion effected an arrangement directly opera- 
tive on the sale price of a commodity de- 
stroying competition between the bidders. 
Whether the extent of the combination, be- 
ing such as to smother competition in a 
substantial way and thereby substantially 
affect interstate commerce, was a necessary 
element in the decision of the case, does not 
seem absolutely to appear. At least the 
facts were deemed to show a practical 
smothering or destruction of all competi- 
tion as to sale of a particular article. 

The court, however, held that directly af- 
fecting sales was directly affecting inter- 
state commerce. As said by Judge Peck- 
ham: “The direct and immediate result 
(abolishing competition between the par- 
ties) was necessarily a restraint upon in- 
terstate commerce.” So at common law a 
combination to control by consolidation, all 
pipe manufacture would have the direct 
and immediate result of abolishing compe- 
tition, and directly abolishing competition 
was directly in restraint of trade, amount- 
ing or not to a monopoly. 

But it is not true that abolishing compe- 
tition is in restraint of interstate trade, un- 
less it is abolished in a particular way, that 
is, by a combination to affect directly the 
price of an article in a particular sale and 
not in sales generally by controlling the 
supply. The common law seems particu- 
larly antagonistic to controlling the general 
supply. Interstate commerce seems espe- 
cially to regard particular sales. 

But is it absolutely true that a combina- 
tion which directly affects the’sale of a com- 
modity that has been transported or is to 
be transported from one state to another, 


(7) Mitchel v. Reynolds, 1 P. Wms, 181. 
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comes within the denunciation of the stat- 
ute? ‘ 

As I understand the Hopkins® and An- 
derson® cases the answer is in the nega- 
tive. 

Hopkins Case Reviewed.—These cases 
are substantially alike and show that an 
agreement by cattle brokers at Kansas City 
not to render their services for less than a 
certain sum to owners, who ship cattle to 
that market, is not a contract in restraint of 
interstate commerce. Justice Peckham, 
speaking for the court, said in the Hopkins 
case: “The selling of an article at its desti- 
nation, which has been sent from another 
state, while it may be regarded as an in- 
terstate sale, yet the services of the indi- 
vidual employed at the place where the ar- 
ticle is sold, are not so connected with the 
subject sold as to make them a portion of 
interstate commerce, and a combination in 
restraint of that trade or commerce. * * * 
Charges for services of this nature do not 
immediately touch or act upon, nor do they 
directly affect the subject of transportation, 
Indirectly and as an incident they may en- 
hance the cost of the owner of the cattle in 
finding a market, or they may add to the 
price paid by a purchaser, but they are not 
charges which are directly laid upon the 
article in the course of transportation.” 

Combination to Collect Commission on 
Sales.—It seems as certain as a thing can 
be, that such charges enhance cost to the 
consumer of a necessity when put upon 
the article in the sale thereof, and, if one 
of the prime reasons at common law for 
the denunciation of restraints and monopo- 
lies was to prevent this, then a combination 
to impose a sort of tariff on sales was in re- 
straint of trade. 

The court argues at great length in the 
Pipe line case to show that it is as import- 
ant to prevent individuals from laying re- 
straints upon commerce as to prevent states, 
and yet the case of Brown v. Maryland,” 


(8) Hopkins v. U. 8. 171 U. S. 578. 
(9) Anderson v. U. S., 171 U. 8. 
(10) Brown v. Maryland, 9 Wheat. 419. 





held the state could not impose a tax on the 
selling of an article of interstate commerce. 
The court argues in the Hopkins case, that 
the charge was the furnishing of facili- 
ties to the owners of the cattle, but the 
question is whether or not there was a com- 
bination which destroyed competition in the 
price charged for those facilities, the charge 
therefor operating irresistibly upon the 
price of cattle in the markets of another 
state. If the course of trade was, as the 
facts showed in the Hopkins and Anderson 
cases, for brokers to solicit consignments 
of cattle, to be sold upon commission, it 
seems undoubtedly true, that making com- 
missions fixed and unalterable, through a 
combination, affects directly a particular 
course of trade, that trade being interstate 
trade. 

At common law it would seem to be for- 
bidden that the commission men of a city 
should get all of a commodity in their 
hands and by combination exact a fixed 
charge for services usual and indeed neces- 
sary to be had to secure the sale thereof. -If 
every market had a like combination the 
price of the commodity to the consumer is 
directly affected because of a monopoly 
in respect of such charges. 

Again, it would seem there is no common 
law signification of the terms used in the 
Sherman Act. 


Hopkins and Danbury Cases Compared. 
—Furthermore, if it be admitted, as it must, 
that to combine to fix charges for the sup- 
plying of. necessary facilities, in the sale of 
an article of interstate commerce, is a with- 
holding of such facilities except upon dic- 
tated terms, how is the Hopkins case, held 
not to come under the Sherman Act, to be 
distinguished from the Danbury Hat case, 
held to be a violation of that Act?! 

In the latter case the combination was for 
the purpose of preventing sales in other 
states altogether. Both purposes operated 
directly on the sale of the article. In the 
Hopkins case the owner of cattle had to 
concede what was demanded or hunt an- 


(11) Loewe v. Lawlor, 208 U. 8S. 275. 
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other market. In the Danbury Hat case 
the owner had to yield or his trade might 
be affected in every market. 

The combination in the Hopkins case did 
not seek to drive anybody out of business, 
but wished to take its own toll therefrom, 
and if a particular shipper resisted he would 
be compelled to pay or be denied commer- 
cial facilities usual in respect to the disposi- 
ion of an article of interstate trade. 

Combination Not Engaged in Interstate 
Trade—The court in the Hopkins case 
seemed to think that the commission men, 
not being themselves engaged in interstate 
trade, was somewhat material, while in the 
Danbury Hat case this idea is pointedly re- 
pudiated. 

I agree, that if directly affecting sales is 
the test, the Danbury Hat case was properly 
ruled, but it is exceedingly close refinement 
which breaks the chain of causation on 
sales in the facts of the Hopkins case, when 
it is unbroken in the Danbury Hat case. In 
some ways it might be argued, that the 
combination in the Hopkins case acted more 
directly on sales than did the combination 
in the Hat case. The sale to be acted on 
in the former case was of an article already 
a part of interstate trade. In the latter case 
there might, as a result of several interven- 
ing links in the chain of causation, be an ul- 
timate effect on interstate commerce. 

Consolidation Exempt from Act.—But 
this ultimate effect might not be said to 
be any more certain, if indeed it were half 
as certain, as affecting such commerce by 
consolidation, as in the Sugar case, or by 
laying a charge on the article, as in the 
Hopkins case. After all, however, it seems 
as I have already said, that restraint of 
trade as such, or monopoly as such, is not 
the test of what is forbidden by the Sher- 
man Act. A contract, a combination or a 
conspiracy must directly affect interstate 
trade. But what is the import of directly is 
the criterion of decision in each case. 

In the Trans-Missouri Freight case,” the 
Supreme Court considers the meaning of 


(12) U. S. v. Trans-Mo. F. Assn., 166 U. S. 





these common-law terms, and the majority 
disagree with the minority as to what, at 
common law, amounted to a contract in re- 
straint of trade. Justice Peckham, speak- 
ing for the majority, said: “Contracts in re- 
straint of trade have been known and spok- 
en of for hundreds of years, both in Eng- 
land and in this country, and the term in- 
cludes all kinds of those contracts which 
in fact restrain or may restrain trade. Some 
of such contracts have been held void and 
unenforceable in the courts by reason 
of their restraint being unreasonable, while 
others have been held valid because they 
were not of that nature.” Then he goes on 
and holds that «by the statute every con- 
tract, reasonable or unreasonable, which in- 
terferes with interstate commerce, is by “the 
plain, ordinary meaning” of the words of 
the statute forbidden. Justice White, 
speaking for the minority of four justices, 
contended that no contract in restraint of 
trade was valid at common law, and there 
was no restraint the law noticed which was 
not a substantial detriment to trade. 

Mitigating General Language of Act.— 
This case appeared to make of the statute a 
tyrant, into whose grasp of literalness al- 
most any transaction connected with inter- 
state commerce might fall. We see this 
construction, however, mitigated most ma- 
terially in the railroad freight case next be- 
fore the court,!* and as I view the matter, 
the court completely cut away from their 
common law moorings the terms used to 
define the offenses denounced. 

Thus, the court again speaking through 
Justice Peckham, for the majority, said: 
“The statute applies only to those contracts 
whose direct and immediate effect is a re- 
straint under which, as a result, the cost of 
conducting an interstate commercial busi- 
ness may be increased. * * * ‘The ef- 
fect upon interstate commerce must not be 
indirect or incidental only.” 

Monopoly of No Concern to Interstate 
Commerce.—We see here at least that mon- 
opoly is not important, and the court does 


(13) U. S. v. Joint Traffic Assn., 171 U. S. 
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not abandon its position as to restraint be- 
ing reasonable or unreasonable. I fail to 
understand, however, the Addyston case, if 


what Justice Peckham there says does not’ 


mean that the restraint must be unreason- 
able, or the power of Congress to reach it 
does not exist. Thus he said: “The (con- 
stitutional) provision regarding the liberty 
of the citizen is, to some extent, limited by 


the commerce clause of the Constitution: 


and the power of Congress to regulate in- 
terstate commerce comprises the right to 
enact a law prohibiting the citizen from 
entering into those private contracts, 
which directly and substantially, and not 
merely incidentally, remotely and collater- 
ally, regulate to a greater or less degree 
commerce among the states.” 

We see, then, that the right of private 
contract is not affected at all except as the 
exercise thereof directly interferes with in- 
terstate commerce and not then unless that 
interference is substantial, i. e., unreason- 
able, because such right is guarded by an- 
other provision guaranteeing liberty in the 
making of private contracts. At common 
law it may be true, as Justice White con- 
tends, that restraint was not restraint unless 
it was unreasonable, but there was no beat- 
ing about the bush as to what was a direct 
or an indirect restraint. The test was, was 
there restraint which the law forbade? 

The Northern Securities Case.—Coming 
down the line we reach the Northern 
Securities case, and to me it seems, that the 
court has gotten away completely from the 
every-restraint-reasonable-or- unreasonable, 
theory, and that the lower court was only 
affirmed, because Mr. Justice Brewer 
deemed the restraint imposed by the con- 
solidation, there considered, unreasonable, 
and said his concurrence in other cases was 
right independently of that question.’ 

The minority of four justices thought the 
case controlled by the sugar case, as in both 
cases the question was one of acquisition 
of property, and not as in the Addyston 
case, an agreement directly operative on 
the price to be charged for a eommodity. 

(14) U. 8S. v. Northern Sec. Co., 193 U. S. 197. 





Rehashing Common Law Terms.—Mr. 
Justice Holmes, who was not on the 
bench when the Addyston and prior cases 
were ruled, discusses the common-law terms 
of the statute and distinguishes between 
contracts and combinations in restraint of 
trade, and thinks the second section is of 
little value, except as it may aid in construc- 
tion of the first. 

Thus we see that the court is a very long 
time getting in well understood agreement 
as to what the statute really means. But the 
Securities case enforces the idea, that con- 
solidation by actual purchase of all the pro- 
ducing agencies of a commodity or neces- 
sity is not inhibited by the act, as the ma- 
jority planted itself on the proposition that 
a mere holding company was not a pur- 
chaser in fact, and the minority said it 
was. ‘ 


With tthe Knight or Sugar case still 
standing and the rule being that a monop- 
oly as a monopoly is not necessarily in con- 
travention of. the statute, because Congress 
was more severely limited in its power, in 
a certain regard, than the states are, and as 
no influence on interstate commerce is pro- 
hibited, except it be direct and not inci- 
dental, there seems to me not to be any 
federal conception of restraint of trade nor 
monopoly in the common-law understand- 
ing of those terms. 


The Trend of Decision as it Was, and is 
Now Changing.—Upon such conclusion, if 
it is just, is to be based the further conclu- 
sion, that the state, with its power more 
closely resembling that known to the com- 
mon law, should as far as possible be un- 
embarrassed by congressional interference. 
One may scarcely read the labored reason- 
ing of Mr. Justice Peckham in the Addy- 
ston case without being impressed that there 
was present in his mind the belief that, if 
national jurisdiction over combinations 
aimed at by the Sherman Act could not be 
sustained, aggregated capital would have 
the entire country at its mercy. He seemed 
to feel that the Supreme Court was the 
only barrier between predatory wealth and 
the pillage of the people, and I believe it 
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may, at least, be said, that howsoever 
hedged about the Sherman Act has been 
found, because of limited congressional 


power, the struggle to enforce it has been - 


of greatest educational value to state leg- 
islatures. It has taught, and is still teach- 
ing, them to estimate how great is the pow- 
er that was reserved by the states, and it 
looks like the disposition of our great tri- 
bunal is to keep in sympathetic step with 
state effort. 

While it looked like the same spirit that 
has built up the independent construction 
theory exercised by federal courts in cases 
depending on diversity of citizenship, caus- 
ed such construction as was adopted in the 
Addyston case, in respect to determining 
what was meant by regulation of interstate 
commerce, the trend now seems to be along 
the line of recognizing a limitation of con- 
gressional power, wholly inadequate to the 
needs of the age, and a fuller appreciation 
of what the states themselves are able to ac- 
complish. 

N. C. Conier. 

St. Louis, Mo. 








PARTNERSHIP—ASSETS—ADVANCES' BY 
PARTNER. 





CAPITAL FOOD CO. v. GLOBE COAL CO. 





Supreme Court of Iowa, April 8, 1909. 





Where a partner advanced a sum to the 
firm in addition to that which he had agreed 
to advance as capital, so as to make him a 
firm creditor, the other partner could turn over 
firm assets to him to discharge such debt be- 
fore paying the debts of a judgment creditor 
of the firm in absence of fraud, even though the 
firm was then insolvent and the remaining as- 
sets were insufficient to pay its other debts, 
but such partner could not, as against the other 
creditors withdraw a remnant of the capital in 
excess of the amount of his debt. 


EVANS, C. VJ.: On December 1, 1902, the 
defendants Wheeler and Bothne entered in- 
to articles of partnership. The partnership 
was organized exclusively for the business of 
buying and selling coal. The business was 
to be in the personal charge of Bothne. 
Wheeler put in all the capital, which was 
“not to exceed ten thousand dollars unless 





otherwise arranged for by special agreement.” 
In May, 1903, Bothne entered into a contract 
with the plaintiff for the purchase of a large 
amount of “stock food, poultry food, lice kill- 
er,” etc. This contract was entered into by 
Bothne in the name of the Globe Coal Com- 
pany. The plaintiff subsequently brought an 
action on the contract against the Globe Coal 
Company by serving notice upon Bothne alone, 
and obtained a judgment against the partner- 
ship as such for about $1,400 and costs. No 
attempt has ever been made to obtain a judg- 
ment against Wheeler as a member of the 
partnership. So far as is disclosed by any 
evidence in this record, the contract of pur- 
chase with plaintiff was outside of the scope 
of the partnership business, and could not be 
enforced against Wheeler. The only right 
claimed by the plaintiff is that it is entitled 
to collect its judgment out of partnership prop- 
erty. Wheeler put up the capital for the 
Globe Coal Company to the full limit of 
$10,000, and advanced $3,000 additional. He 
claims to have been a creditor of the firm to 
the extent of $3,000. Upon the dissolution and 
settlement of the partnership as between the 
partners, his claim was agreed to by his co- 
partner, Bothne, and all the assets on hand, 
amounting to $3,700, were turned over to him. 
The contention of the plaintiff is that the ap- 
propriation of the assets of the firm by, Wheel- 
er was such a violation of its rights that it was 
entitled to a judgment against Wheeler by 
reason thereof. 

1. The appellee has filed its motion to dis- 
miss the appeal for failure of the appellant to 
serve notice of appeal upon Bothne. It is 
apparent from the record that Bothne cannot 
be affected injuriously or otherwise by the re- 
sult of this appeal. Indeed it is not clear 
from the record that he is a party to the case 
at all. His name is included in the caption. 
The decree recites his default; but there is 
no averment against him in the petition. He 
did not appear in the case except as a wit- 
ness, nor does it appear, except by inference, 
that he was served with notice. The peti- 
tion asked no relief against him. The decree 
awarded no relief against him, except that 
a judgment for costs was entered against 
“defendants.” The motion to dismiss must 
therefore be denied. 

2. It is argued by appellant that he was 
not, and is not, bound by the contract enter- 
ed into with the plaintiff, because it was out- 
side of the scope of the partnership, and that 
for the same reason the partnership firm is 
not bound thereby, and that he is therefore 
entitled to have the judgment against the 
firm set aside. As an abstract proposition 
we may concede appellant’s contention in this 
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respect, The difficulty with his position is 
that his only direct affirmative attack upon 
the judgment is contained in his argument, 
and not in his pleading. His answer is strict- 
ly defensive, and consists wholly of general 
and special denials. There is in it no affirm- 
ative averment which can be considered as a 
direct attack upon the judgment. His answer 
is in no sense a cross-bill. Defendants’ spe- 
cial denial that the judgment defendant the 
Globe Coal Company is identical with the 
company of which defendant was a member 
avails him little. The evidence is against 
him on that question. We must hold, there- 
fore, that the defendant by his pleading pre- 
sented no direct attack upon the judgment, 
and that the judgment must be deemed valid. 
The judgment, however, only purports to be 
against the firm as such. It does not purport 
to be against the defendant personally. The 
defendant is not liable upon it personally, nor 
can his property be appropriated to the pay- 
ment of it. 


8. This brings us to the question whether 
Wheeler was guilty of any legal fraud upon 
the plaintiff in appropriating the assets of the 
partnership to the payment of his own claims. 
That plaintiff could have levied an execution 
upon the assets of the firm while they remain- 
ed such is manifest. It did not do so. That 
Wheeler was a creditor of the Globe Coal 
Company to the extent of $3,000 must be 
deemed a fact in the case. This was so rec- 
ognized in the settlement between the part- 
ners. There is no evidence that he ever 
agreed to put up more than $10,000 capital 
against the labor of his copartner. If he was 
a creditor, he had a legal right to receive 
payment of his debt out of the firm assets. 
And this is.so even though he thus took pri- 
ority over the plaintiff unless some fraud en- 
tered into the act. The charge of plaintiff’s 
petition is that he took such property fraud- 
ulently. No fraud is proved unless the act 
itself amounted to a legal fraud. But Wheel- 
er sustained no personal relation to the plain- 
tiff, nor owed it any personal duty. He was 
not a party to its contract, nor to its judg- 
ment. In the collection of its judgment the 
plaintiff was limited to firm property alone. 
Nor did the plaintiff have any lien upon firm 
property. In so far as any assets were turn- 
ed over to Wheeler with the consent of his 
copartner to discharge his claim as a credit- 
or, such assets ceased to be firm property, 
and became the property of Wheeles. In the 
absence of fraud, the plaintiff has no legal 
right to attack such transfer, even though the 
firm was insolvent, and even though the ap- 
propriation of such assets did not leave suffi- 
cient property to pay the plaintiff’s claim. 





Poole v. Seney, 66 Iowa, 502, 24 N. W. 27; 
Smith v. Smith, 87 Iowa, 93, 54 N. W. 73, 43 
Am. St. Rep. 359; Sylvester v. Henrich, 93 
Iowa, 489, 61 N. W. 942; Johnston v. Ro- 
buck, 104 Iowa, 523, 73 N. W. 1062; Bank v. 
Brubaker, 128 Iowa, 587, 105 N. W. 116, 2 L. 
R. A. (N. S.) 256, 111 Am. St. Rep. 209. We 
hold, ‘therefore, that, in so far as Wheeler 
was a creditor of his firm, he was legally en- 
titled to appropriate the assets of his firm 
with the consent of his partner to the pay- 
ment of his debt. 

4. As already indicated, the remaining as- 
sets of the firm amounted to $3,700, and 
Wheeler took them all. This was $700 more 
than the amount of his claim as a creditor. 
We think this must be regarded as the last 
remnant of the capital.. As between the part- 
ners, Wheeler was entitled to take it as a 
withdrawal of the capital. As against the 
plaintiff, however, we think he was not enti- 
tled to withdraw this capital, and that it must 
still be deemed as part of the capital of the 
firm for the purpose of this case. The decree 
of the court below will therefore be modified. 
Plaintiff will be permitted to take a decree 
against the defendant Wheeler for $700, with 
interest thereon from the date of the decree 
of the trial court. Appellee will pay the costs 
of this appeal. 

As so modified, the decree below will be af- 
firmed. 

Modified and affirmed. 

McCLAIN, J. (dissenting): The conclusion 
of the majority that defendant Wheeler is en- 
titled to retain $3,000 out of the assets of the 
partnership as a creditor for money advanc- 
ed does not meet my approval. It was pro- 
vided in the articles that defendant Wheeler 
was to furnish the necessary capital to con- 
duct a successful business, and Bothne was 
to have entire charge of the same as man- 
ager, his services offsetting Wheeler’s capital, 
and each sharing equally in profits or loss- 
es, and further, that Wheeler “will at all 
times furnish funds to conduct a successful 
enterprise, such funds, however, not to ex- 
ceed $10,000, unless otherwise arranged for 
by special agreement.” It seems to me, that, 
under this agreement, whatever funds Wheel- 
er furnished were furnished as capital, in the 
absence of any showing that they were ad- 
vanced by him under an arrangement by 
which he was to become an individual credit- 
or. He was not bound to furnish more than 
$10,000; but, if for the purpose of conducting 
a successful business he thought ‘it desirable 
that more money be used, he could furnish it 
and treat it as capital, while, on the other 
hand, he could not make the partnership his - 
debtor for any money furnished unless there 
was a special agreement to that effect with 
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his copartner. Were Wheeler now seeking to 
hold Bothne as his debtor for a share of the 
$3,000 furnished beyond the $10,000 which he 
had agreed to furnish, I think it would be 
a complete defense on behalf of Bothne that 
the partnership had not become the debtor of 
Wheeler because no special agreement had 
beeh made. In other words, I think that all 
the funds furnished by Wheeler must be 
treated as capital in the absence of any proof 
of a special agreement by which a portion 
thereof was to be treated as a partnership 
debt. If that is true as between Wheeler and 
the partnership, it is also true as between 
Wheeler and plaintiff as a partnership credit- 
or, for plaintiff is entitled to be reimbursed 
out of the partnership funds which Wheeler 
has appropriated. Wheeler could not convert 
himself into a creditor simply for the purpose 
of defeating plaintiff’s claim, nor could Both- 
ne and Wheeler by any arrangement entered 
into after plaintiff had become a creditor and 
the partnership had become insolvent convert 
what had between them been capital into a 
loan by Wheeler to the partnership. 

For these reasons, I think that the majority 
reaches an erroneous conclusion in holding 
that Wheeler is entitled to $3,000 out of the 
assets of the partnership to be held by him as 
its creditor against the claim of the plain- 
tiff. 


Note—Competition of Partner with General 
Creditors of the Partnership—While to this an- 
notator the conclusion indicated by the dissenting 
opinion appears manifestly correct, it is hard for 
him to appreciate why the matter should be ar- 
gued either by the majority or minority as it was 
argued. The majority assert there is no general 
principle adverse to its conclusion and the minor- 
ity judge appears to agree to this in effect, but re- 
lies on the effect of the agreement. We think the 
principle well fortified by authority that a partner 
cannot enter into competition with firm creditors 
for any advances he may make to his partnership, 
whether of goods, money or services. Walher- 
stan v, Erwin, 112 Fed. 124, 50 C. C. A. 129; 
Edison Electric Illum. Co. v. De Mott, 51 N. J. 
Eq. (6 Dick) 16, 25 Atl. 952. A cognate princi- 
ple has found expression in Missouri to the effect 
that one partner cannot owe his copartner in mat- 
ters of partnership, no matter how unequally 
either may have contributed to the partnership 
fund, until the partnership debts have been dis- 
charged. Riss v. Carson, 32 Mo. App. 148. The 
case of Hobbs v. McLean, 117 U. S. 567, 29 L. Ed. 
940, appears clearly to recognize the principle of 
firm creditors having an indubitable preference 
over partners in respect to firm assets, it being 
held in that case that where three persons form 
a partnership and agree to bear losses and share 
profits of the venture in proportion to contribu- 
tiens to capital, two furnishing the entire capital, 
that these may be repaid their contributions out 
of assets preferably over those creditors of the 
partner who paid nothing, and did nothing to pro- 





mote the partnership business. The need of mak- 
ing any such statement by way of a saving clause 
carries a great deal by inference. The principle 
urged by us seems also to find recognition in the 
case of Barr v. McFall, 131 Pa. 304, 18 Atl. 
876, where rent was claimed by one partner of the 
firm occupying his premises for the carrying on 
of his business. The parties confessed judgment 
for the rent and execution was issued. These 
judgments were postponed in favor of firm credit- 
ore, the general principle being conceded and the 
partner merely claiming that a statute as to such 
class of indebtedness varied this. The court 
thought otherwise, In Wisconsin it is held that 
upon dissolution a partner’s claim cannot come 
into competition with those of firm creditors. 
Gibbs v. Humphrey, g1 Wis. 111, 64 N. W. 750. 

The reason given for this rule in Kentucky is 
that a partner, who is a creditor of the firm, 
being himself liable for all the debts of the firm, 
cannot coerte payment of his demand until the 
firm debts are all paid. When this is done he 
will be entitled to be paid out of the surplus, and 
if this is insufficient the others are liable for con- 
tribution proportionately. Simrall vy. O’Bannon, 
46 Ky. (7 B. Mon.) 608. 

This principle is of itself sufficient wherever 
the rule obtains of joint and several liability of 
partners (and we think such is almost, if not 
quite, universal), but independently of that it 
should obtain anyway. Every intendment in the 
way of estoppel should prevail and every reason 
known to the common law for the enactment of 
the statute of frauds seems most apt in respect to 
such a transaction as the principal case shows. 
The presumption ought to be conclusive that a 
loan by a partner to the firm is as to its creditors 
a contribution to capital. 

Let us analyze a little the argument of the ma- 
jority opinion. It is remarked that the judgment 
creditor had no “lien upon firm property.” We 
suppose that was true in Iowa because the prop- 
erty was personal, and not real, property. If the 
observation is of any importance, then the judg- 
ment creditor would have realized his full claim 
if the excess $3,000 had been used in the pur- 
chase of real estate. The very fact, however, 
that there could be a lien admits apparent part- 
nership assets. This appearance resulted from 
the partner’s act in advancing more than the 
written agreement specified, but it seems conclu- 
sive that it was advanced for partnership pur- 
poses. 

There seems slight, but we think only slight 
support of the theory of the principal case in one 
or two other states. Thus, in Tennessee it was 
held, but upon what principle it is difficult to 
understand that a partner may be a creditor of the 
partnership (a principle not here disputed) ; and 
if he assign his claim, his assignee stands on an 
equality with other creditors. Frank vy. Ander- 
son, 81 Tenn. (13 Lea.) 695. And in Mississippi 
it was ruled that where one partner sold to his 
copartner taking note for purchase money and 
afterwards also loaned money to that partner for 
which he also took a note, the preference given in 
the deed of assignment to both notes was upheld, 
where no notice of dissolution was given, that 
the latter fact, making his liability as a partner 
to continue, did not make assailable this prefer- 
ence as an attempt to apply firm assets to a debt 
due a partner. Our principle is recognized, but 
the court considered, that there being in fact no 
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partnership, created an exception to its opera- 
tion. Richardson y. Davis, 70 Miss. 219, 11 So. 


This case seems to be one of the sort in whose 
consideration basic principles were lost sight of, 
and that it will help to swell the list of the army 
of things helping to make our rulings a mere 
mass of decisions covering up, instead of unfold- 
ing, precedents. N. C. COLLIER. 








JETSAM AND FLOTSAM. 


FANCY PLEADING. 

Mr. Ruel Alford, we understand, has filed and 
served a complaint in the Superior Court of 
King County, Washington, part of which enti- 
tles his attorneys to greater fame than is.ac- 
corded to the ordinary lawyer in the usual run 
of cases. The title of the case is as follows: In 
the Superior Court of the State of Washing- 
ton. In and for the County of Kine, Reuel Al- 
ford, plaintiff, vs. Joseph Mayer, Marcus Mayer 
and A, A. Sauter, a copartnership doing business 
as Jos. Mayer & Bros. 

PARAGRAPH I. 

“That plaintiff originated and created an ar- 
tistic. unique, saleable and timely design of a 
souvenire badge, medallion, pocket-piece or 
charm, advertising the progressive city of 
Seattle, and designed for the special pur- 
pose of sale at, prior to and during the 
great Alaska-Yukon-Pacific Exposition about to 
open thereat; said design consisting, on the face 
of said medal or badge, of the snow-capped dome 
of Mount Ranier, “Rock-ribbed and ancient as 
the sun,” piercing the vaulted blue, with sur- 
rounding scenery, and on the obverse a sketch 
of Seattle and its beautiful environments, with 
the charmingly appropriate couplet: 

“Lake Union, Lake Washington, Green Lake and 

Puget Sound,— 

The four best waters that ever were found.” 

Nor were omitted in this graceful and tasteful 
design, our starry banner, intertwined with 
the white flag of peace, surmounted by a be- 
nignant countenance (plaintiff's). redolent of 
the great Seattle Spirit, nor one of our globe 
encircling cruisers; together with other appro- 
priate features combining and portraying the 
resources, industries and ajctivities, beauties 
and topography, history and commerce of Seat- 
tle and the Northwest, embodied in the match- 
less trio of Peace, Prosperity and Patriotism. 
This work of art by reason of its harmonious 
and artistic suggestiveness, was calculated “to 
sell like hot cakes” to the tens of thousands of 
visitors flocking from less favored climes to en- 
joy our glorious climate and scenery, and to 
receive edification, culture and enlightenment 
by attending our great exposition, all of which 
were destined to fire the most jaded soul with 
inspiration, create a competency, or at least 
modest comfort, for the originator’s .honored 
but declining years, but for the cold, cruel and 
barbarous commercial blunder which befell, as 
hereafter is more specifically set forth in this 


somngnepnt. in less harrowing and more prosaic 
etail.” 

Plaintiff then alleges that the manufacturers 
submitted badges which were erronevus in de- 
sign, ordered plaintiff off the premises when he 
called their attention to the defects and refused 
to return plaintiff’s money, to plaintiff’s dam- 
age in the sum of $5,000. 





NEWS ITEM. 





ANNUAL MEETING .OF ILLINOIS STATE BAR 
ASSOCIATION. 
At Peoria, June 24 and 25, 1909. 

The thirty-third annual meeting of the Illi- 
nois State Bar Association will be held at Pe- 
oria on June 24th and 25th. The officers of the 
association are planning to make it the most 
notable in its history. The President’s address 
will be delivered by E. P. Williams of Gales- 
burg, and will be a review of the legislation 
adopted by the present session of the General 
Assembly, and will include his recommendations 
of the changes in the laws of the state. The an- 
nual address will be delivered by O. H. Dean, of 
Kansas City, Mo. His subject will be “The 
Making of the Constitution.” This subject is 
of peculiar interest at this time when legisla- 
tion of many kinds is being demanded to meet 
the new conditions that were never dreamed of 
when the constitution was adopted. Owing to 
the importance of this theme, this address is 
looked forward to with unusual interest. Hiram 
T. Gilbert, of Chicago, whose bill is now pend- 
ing before the General Assembly to reform the 
entire practice and procedure of the state, will 
discuss the subject “The Administration of Jus- 
tice in Illinois.” This address will be followed 
by a discussion of the subject by members of 
the association who will give their views on the 
foremost question before the lawyers of this 
state. 

Floyd R. Mechem of Chicago will deliver an 
address on “Employers’ Liability,” a very live 
question at this time in view of the recent en- 
actment of a federal statute on this subject and 
the probability that Illinois will soon have an 
Employers’ Liability Law. This question is 
not only of interest to lawyers but of vital con- 
cern to every employer of labor in the state. 
The address will also be followed by a discus- 
sion of the subject by the members. Val Mul- 
key of Metropolis will speak on “A Legal In- 
jury.” 

“We want to stir the co-operative spirit of 
the lawyers of this state,” says John F. Voigt, 
of Mattoon, secretary of the association. “Hun- 
dreds of lawyers from all over the state are 
joining the association for the great benefits to 
be derived therefrom. An active campaign has 
been begun by the organization with the aim 
of interesting every attorney in Illinois in its 
work. The great benefit of belonging to the asso- 
ciation is that it keeps an attorney in constant 
touch with the spirit of the times in legal af- 
fairs; it aids him in the cultivation of the 
science ef jurisprudence and in the promotion 
of reforms in the law: It facilitates the ad- 
ministration of justice, elevates the standard 
of integrity, honor and courtesy in the legal 
profession while it also encourages a thorough 
and liberal education and at the same time cul- 
tivating a spirit of brotherhood among members 
of the bar. Furthermore, the people them- 
selves receive as much benefit from the associa- 
tion as from any other organization in the com- 
monwealth.” 

The County and Probate Judges’ Association 
of Illinois will meet at Péoria with the State 
Bar Association. The judges and lawyers will 
mingle in the discussion of important questions, 
The various committees of the association will 


present their reports. The meeting will close 
with a banquet at the Creve Coeur Club, on 
Friday night, June 25th. 








. 
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BOOK REVIEWS. 





SELECT ESSAYS IN ANGLO-AMERICAN LE- 
GAL HISTORY. 

There are three volumes of these essays made 
up of selections by Professors Freund, Univers- 
ity of Chicago, McKell, University of Pennsyl- 
vania, and Wigmore of Northwestern University. 
The design was to furnish a fairly complete 
skeleton of our legal history since Norman 
times, a period of about six centuries. Such 
names as Maitland, Pollock, Bryce and Holmes 
figure as authors of selected articles and the 
collection is well arranged and highly valuable. 

The volumes each contain 800 or more pages 
and are published by Little, Brown & Co., Bos- 
ton. 





WILL’S GOULD ON PLEADING. 

~The Sixth Edition of Gould on Pleading has 
been prepared by Arthur P. Will, L.L.M., of the 
New York Bar. The text of the original edition 
has been preserved in this because of its being 
recognized by the courts as authoritative and 
notes in intervening editions. New chapters 
on forms of actions, amendments, election of 
remedies and other matters of frequent import- 
ance in practice have been added. Also new 
annotation is found in this last edition of this 
well-known work. 

The additions Mr. Wili has made seem to 
justify very fully this edition of a work, which, 
it goes without saying, should be in every law- 
yer’s bookcase. 

This book is in buckram in one volume of 600 
pages and published by Banks & Company, Al- 
bany, N. Y. 





SULLIVAN’S CRIMINAL SLANG. 

Mr. Joseph M. Sullivan, of the Boston Bar, 
has gathered together, defined and put in alpha- 
betical order, words constituting what he terms 
“Criminal Slang.” The work is called a “book” 
by the publishers, but it rather resembles a 
booklet; in paper cover, 16mo. and 27 pages, 
for the retail price of 15 cents per copy. No au- 
thority of a judicial kind is cited for the defi- 
nitions given. What particular need in legal or 
other life this “book” supplies, we do not know. 
The Worcester Press, Old South Building, Bos- 
ton, is the publisher, however, if you wish one 
of these “books.” 








BOOKS RECEIVED. 





The Law of Automobiles. Second Edition. 
By Xenophon P. Huddy, LL. B., of the New York 
Bar. Albany, N. Y. Matthew Bender & Com- 
pany. 1909. Price $4.00. Review will follow. 

The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided in 
the Courts of Last Resort of the Several States. 
Selected, Reported, and Annotated, by A. C. 


Freeman. Volume 124. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Booksellers. 1909. Review will follow. 


Digest of the Decisions of the Courts of Last 
Resort of the Several States, from 1904 to 1909, 





contained in the American State Reports, Vol- 
umes 97 to 120, inclusive, and of the Notes to 
the Cases Reported Therein. By Edmund Sam- 
son Green, Author of “Complete Texas Digest,” 
“California Digest,” “American State Reports 
Digest.” Volume Four. Abandonment to 
Youthful Employees. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1909. Review will follow. 

Federal Equity Practice. A Treatise on the 
Pleadings Used and Practice Followed in Courts 
of the United States in the Exercise of their 
Equity Jurisdiction. By Thomas Atkins Street, 
A,M., LL. B., Professor of Equity in the Uni- 
versity of Missouri. Author of ‘The Founda- 
tions of Legal Liability,” Consulting Editor of 
the American and English Encyclopedia of Law 
and Practice. In Three Volumes. Edward 
Thompson Company, Northport, Long Island, N. 
Y. 1909. Price $19.50. Review will follow. 

Elements of the Law of Damages. A Hand- 
book for the Use of Students and Practitioners. 
By Arthur George Sedgwick. Second Edition, 
Revised and Enlarged. Boston. Little, Brown, 
and Company. 1909. Price $3.00. Review will 
follow. 

A Treatise on the Law of Trustees in Bank- 
ruptcy. By Albert S. Woodman, of the Maine 
Bar. With the National Bankruptcy Act of 
1898 as Amended, the General Orders and the 
Official Forms. Boston. Little, Brown, and Com- 
pany. 1909. Price $6.00. Review will follow. 

A Treatise on the Law of Real Property. By 
Alfred G. Reeves, A. M., LL. B., Professor of Law 
in the New York Law School; Author of “A 
Treatise on Special Subjects of the Law of Real 
Property,” and Editor of “Reeves’ Leading Cases 
on Wills.” In two volumes. Boston. Little, 
Brown, and Company. 1909. Price, $13.00. Re- 
view will follow. 

The Law of Unfair Business Competition. In- 
cluding Chapters on Trade Secrets and Confiden- 
tial Business Relations; Unfair Interference with 
Contracts; Libel and Slander of Articles of Mer- 
chandise, Trade Names, and Business Credit 
and Reputation. By Harry D. Nims, of the New 
York Bar. New York. Baker, Voorhis & Co. 
1909. Price $6.50. Review will follow. 








“HUMOR OF THE LAW. 





An amusing story is told at the expense of 
@ prominent Baltimore lawyer, who, like most 
young attorneys, got his first case by assign- 
ment from the bench. His client had been in- 
dicted for murder, and his conviction was a 
foregone conclusion, as his guilt was unques- 
tionable. 

The result of the trial was a sentence to be 
hanged; but the man made an appeal to the 
Governor for a pardon, and.was anxiously 
awaiting a reply thereto when his lawyer vis- 
ited him in his cell. 

“I got good news for you—very good news!” 
the young lawyer said, grasping the man’s 
hand. 

“Did the Governor 
man exclaimed, joyously. 

“Well—no. The fact is the Governor re- 
fuses to interfere. But an uncle of yours has 
died and left you two hundred dollars, and 
you will have the satisfaction of knowing that 
your lawyer got paid, you know," was the 
comforting explanation.—Harper’s Weekly. 

. 





Is it a pardon?’ the 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 











Arkansas 31, 32, 73, 79 
Connecticut 52, 60, 85, 95 
Florida ...... 16 





Illinois....2, 28, 30, 36, 39, 42, 53, 57, 68, 92, 96, 105, 
112, 120, 125, 134. 

21, 63, 140 

Kentucky....25, 29, 51, 64, 69, 72, 86, 91, 94, 111, 
115, 121, 130. 











Louisiana................ 7S, 97 
Maine.......... . 3, 104, 138 
Wiiqwimabepgl.............c.cccscrcccecececees 34, 38, 50, 87, 98, 131 
Missouri........ ..-7, 55, 62, 77, 84, 123, 124, 127, 135 








New Jersey............ 47, 54, 56, 110 
New York 1, 9, 20, 22, 23, 35, 45, 46, 48, 70, 71, 
74, 88, 89, 90, 100, 108, 106, 107, 119, 128, 





129, 136. 
Rhode Island.. 82 
Texas....4, 27, 33, 61, 75, 80, 81, 93, 109, 116, 117, 
118, 126. 
United States C. C.............-..-.-....- 58, 66, 88, 102, 137 


U. Ss. C. C. App....8, 10, 12, 17, 18, 19, 43, 44, 101, 
114, 132, 133. 

United States D. C........ 5, 11, 13, 14, 15, 16, 34, 113 

United States 8. C....6, 26, 37, 49, 59, 65, 67, 99, 108, 
122. 


Vermont 40, 41, 139 





1. Accident Insurance—Setting Aside Release. 
—Insured held entitled to rescind a release from 
liability under an accident policy, obtained on 
the basis that he had been but temporarily dis- 
abled.—Jones v. Commercial Travelers’ Mut. Ac- 
cident Ass’n of America, 114 N. Y. Supp. 589. 

2. Accord and Satisfaction—Fraud.—Where 
plaintiff was deceived by defendant as to the 
amount of profits he was entitled to, when he 
accepted a check therefor, the cashing of the 
check was not an accord and satisfaction.—Reed 
v. Engel, Ill., 86 N. E. 1110. 

3. Action on the Case—Breach of Duty Arising 
from Contract.—Though assumpsit will usually 
lie for breach of contract, yet case for a breach 
of the common-law duty is oftener the better 
remedy.—Inhabitants of Milford v. Bangor Ry. 
& Electric Co., Me., 71 Atl. 759. 

4. Adverse Possession—Ten Year Limitations. 
—The running of 10-year limitation in favor of 
one in adverse possession of land as against the 
true owner is not interrupted by the foreclosure 
of a tax lien and a sale thereunder.—Sellers v. 
Simpson, Tex., 115 S. W. 888. 

5. Aliens—Deportation.—An alien acquires no 
rights by a domicile in the country which will 
relieve her of the effect of a decision of the De- 
partment of Commerce and Labor ordering her 
deportation.—Ex parte Crawford, U. S. D. C., S. 
D. N. Y., 165 Fed. 830. 

6. Appeal and Error—Harmless Error.—Error 
in admitting affidavits of jurors on motion for a 
new trial to show that they were not influenced 
by newspaper reports held immaterial, where 
the order overruling the motion is right on other 
grounds.—Spreckles v. Brown, U. S. S. C., 29 Sup. 
Ct. 256. 

7. Attachment—Residence.—The terms “resi- 
dence” and “domicile” have the same meaning as 
used in the attachment statutes making certain 





grounds for attachment depend on residence.— 
McDowell v. Friedman Bros. Shoe Co., Mo., 115 
S. W. 1028. . 

8. Bankruptcy—Appointment and Removal _ of 
Referees.—Under Bankrupt Act 541, sec. , 
which confers upon “courts of bankruptcy” the 
power to appoint and remove referees within 
the power to territcrial limits of which they 
have jurisdiction, a District Court sitting as a 
court of bankruptcy, which is a court held by 
one judge, has power to appoint or remove a 
referee, although there may be another judge 
who is also authorized to hold the same court.— 
Birch v. Steele, U. S. C. C. of App., Fifth Circuit, 
165 Fed. 577. 


9. Assets.—Where a receiver in supplement- 
ary proceedings took no steps to follow the 
debtor’s membership in the New York Stock 
Exchange until after it had been sold by a trus- 
tee in bankruptcy, such trustee, and not the re- 
ceiver, was entitled to surplus proceeds of the 
sale.-—Wrede v. Gilley, 113 N. Y. Supp. 609. 

10. Assignment for Creditors.—An° instru- 
ment executed for, and intended as, an assign- 
ment for the benefit of creditors, constitutes an 
act of bankruptcy, whether valid or not.—Griffin 
v. Dutton, U. S. C. C. of App., First Circuit, 165 
Fed. 626. 

11.——Claims Against Estate.—A creditor of 
a bankrupt holding notes containing a waiver 
of homestead right and exemption, who filed his 
claim in the bankruptcy proceedings and also 
an intervention seeking to have certain property 
sold separately and the proceeds applied on his 
debt, may properly be permitted to withdraw his 
claim and intervention in crder to prosecute his 
remedy in the state court against the property 
set apart to the bankrupt as exempt, over which 
the court of bankruptcy ‘has no jurisdiction.—In 
re Strickland, U. S. D. GC, S. D., Ga., 167 Fed. 
867. 

12. Discharge.—A false statement made to 
obtain property on credit, to constitute a bar 
to a bankrupt’s discharge must have been 
knowingly and intentionally untrue.—Gilpin v. 
Merchants’ Nat. Bank, U. S. C. C. of App., Third 
Circuit, 165 Fed. 607. 


13. Distribution of Estate.—The amount of 
receivers’ certificates authorized by a court of 
bankruptcy to raise money required for the pur- 
pose of preserving property of the estate repre- 
sents an expenditure for the benefit of all par- 
ties in interest, and is entitled to priority of 
payment from the proceeds of such property.— 
In re Alaska Fishing & Development Co., U. 8S. 
D. C., W. D., Wash., 167 Fed. 875. 


14. Exempt Property.—Authority to con- 
trol property and set it aside if exempt does not 
extend authority to a bankrupt’s trustee to ad- 
minister exempt property as assets of the es- 
tate.—In re Caldwell, U. S&S D. C., D. Mont., 165 
Fed. 828.. 


15. Jurisdiction.—Under Bankruptcy Act 
541, sec. 2, a District Court as a court of bank- 
ruptcy has jurisdiction of a suit in equity to es- 
tablish a lien on property of a bankrupt which 
is in its possession for administration.—Clemin- 
shaw v. International Shirt & Collar Co., U. S. 
D. C., N. D. N. Y¥., 165 Fed. 797, 


16. Partnership.—Under Bankruptcy Act 
c. 541, sec. 70, a surviving partner of a bankrupt 
firm had no power after adjudication to consent 
to an allowance to the widow and children of a 
deceased partner out of the firm assets as 
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against firm creditors.——In re F. Dobert & Son, 
U. S&S. D. C., W. D., Tex, 165 Fed. 749. 

17. Petition for Review.—On appeal in 
bankruptcy, under Bankruptcy Act, c. 541, sec. 
24a, Bankruptcy Gen. Order, sec. 36, and Court 
of Appeals Rule 11, the Court of Appeals must 
review the facts as well as the law, but on a 
petition for review under Bankruptcy Act, sec. 
24b, only questions of law can be considered.— 
Ross v. Stroh, U. S. C. C. of App., Third Circuit, 
165 Fed. 628. 

18s——-Refusal of Discharge——A materially 
false statement in writing made by one partner 
by means of which the firm obtained goods on 
eredit is not ground for refusing a discharge 
in bankruptcy to another partner who did not 
participate in the wrongful act nor have knowl- 
edge of it.—Hardie v. Swafford Bros. Dry Goods 
Co., U. S. Cc. Cc. of App., Fifth Circuit, 165 Fed. 
588. 

19.——Time for Taking Appeal.—The 10 days 
allowed for an appea! from a judgment making 
an adjudication of bankruptcy cannot be ex- 
tended by means of a motion to vacate the 
judgment.—iIn re Goldberg, U. 8S. C. C. of App., 
Second Circuit, 167 Fed. 808. 

20. Banks and Banking—Savings Bank Pass 
Books.--Under by-laws of savings bank, pay- 
ment to one presenting pass book held valid, 
though he was not rightfully entitled thereto.— 
Kenney v. Harlem Sav. Bank, 114 N. Y. Supp. 
7ad. 

21.’ Bastards—Inheritance.—Burns’ Ann St. 
1908, sec. 2998, authorizing bastards to inherit 
from their mother, does not grant to the chil- 
dren of a bastard the right to inherit in case 
the parent is not living.—Truelove v. Truelove, 
Ind,, 86 N. E. 1018. 

22. Benefit Societies—Beneficiaries.—The ac- 
ceptance, by a fraternal benefit association, of 
assessments, held to estop it from resisting pay- 
ment on the. ground that under its by-laws the 
beneficiary could not be named as such.—Tolson 
v. National Provident Union, 113 N. Y. Supp. 
534. 


23. Bills and Notes—Accommodation Notes.— 
The taking of accommodation notes, either as 
conditional payment or as collateral security 
for a debt, is for value where there is no fraud- 
ulent diversion of the notes from the restricted 
use imposed.—Macauley v. Holsten, 114 N. Y. 
Supp. 611. 

24. Bona Fide Purchasers.—-A note payable 
to bearer, given for debts incurred under con- 
tracts for the purchase of “futures,” under Ann, 
Code 1892, sec. 2117, cannot be enforced against 
the maker, even by an innocent transferee for 
value.—Gray v. Robinson, Miss., 48 So. 226. 

25. Signature in Blank.—Under the com- 
mon-law rule in Kentucky, one signing his name 
to a blank note and delivering it to another 
held responsible for whatever sum: the latter 
inserts in the body of the note-—Hermann’s Ex’r 
v. Gregory, Ky., 115 S. W. 809. 

26. Boundartes—Low Water Mark.—A convey- 
ance of the upland with the right of extension 
to low-water mark carries the title to land be- 
tween the upland and the low-water mark.— 
Spreckles v. Brown, U. S. S. C., 29 Sup. Ct. 256. 

27. Surveys.—On the issue as to a boundary 
tried to the court, a finding that a call for an 
old building was more material and certain than 
ecalis for adjoining surveys held authorized.— 
Jordan v. James, Tex., 115 S. W. 872. 




















28. Bridges—Negligent Operation.—A city in 
operating a drawbridge acts in its corporate, 
as distinguished from governmental, capacity, 
and for injury to a vessel from the negligent 
operation of such draw is liable-—Lehigh Val- 
ley Transp. Co. v. City of Chicago, Ill., 86 N. E. 
1093. 

29. Brokers — Fraudujent Representations.— 
Real estate broker held not liable for misrepre- 
sentation to intending purchaser, in the absence 
of any confidential relation or fraud preventing 
investigation.—Ripey v. Cronan, Ky., 115 S. W. 
791. 

30. Building and Loan Associations—Usury.— 
The exemption of homestead and loan associa- 
tions from the operation of the interest law ap- 
plies only to interest, fines and premiums ac- 
cruing according to the provisions of the act un- 
der which they are organized.—Cobe v. Guyer, 
Ill., 86 N. -E. 1088. 

31. Carriers—Carriage of Live Stock.—The re- 
quirement of a contract of shipment of live 
stock as to presenting notice of damage may 
be waived by the carrier.—St. Louis Southwest- 
ern R. Co. v. Grayson & Seitz, Ark., 115 S. W. 
933. 

32. Ejection of Insane Person.—That an 
insane passenger, after being ejected at an in- 
termediate station, was cared for by the Sheriff 
in his individual capacity, did not relieve the 
carrier from liability for injuries to the passen- 
ger actually sustained by reason of its negli- 
gence.—St. Louis, I. M. & S. Ry. Co. v. Woodruff, 
Ark., 115 S. W. 953. 

33. Personal Injuries.—A passenger, suing 
a street railroad company for personal injury, 
can only recover by substantially proving the 
facts alleged in his cause of action.—Haralson 
v. San Antonio Traction Co., Tex., 115 S. W. 
876. 

34. Rebates.—Where defendant was indict- 
ed for receiving a concession, rebate and dis- 
crimination on twenty shipments of lumber, but 
it appeared that there were only six rebate set- 
tlements with the carrier, defendant was guilty 
of but six offenses.—United States v. Stearns 
Salt & Lumber Co., U. S. D. CG, W. D. Mich., 
165 Fed. 735. 

35. Special Damages.—Notice to the driver 
of an express wagon that plaintiff urgently re- 
quired a camp outfit shipped held insufficient to 
entitle plaintiff to recover hotel expenses during 
a delay in delivery, etc.—Harris v. Fargo, 113 N. 
Y. Supp. 577. 

36. Charities—Purpose of Gift.—A trust to 
establish for the benefit of the public an art 
studio or gallery for the advancement of edu- 
cation in art is a “charitable trust.”—Mason v. 
Bloomington Library Ass’n, Ill., 86 N. E. 1044. 

37. Constitutional Law—Compelling Carrier to 
Share Facilities With Rival—The property of 
a railway company is taken without due process 
of law by Const, Ky., sec. 213, under which, as 
construed by the state courts, such company 
may be compelled on payment of carriage to 
accept cars offered to it at an arbitrary con- 
necting point by competing roads in order to 
use the former’s terminal facilities.—Louisville 
& N. R. Co. v. Central Stockyards Co., U. S. S. 
C., 29 Sup. Ct. 246. 

38.——Compelling Railroad to Erect Depot.— 
Compelling a railroad company to maintain a 
depot, under Code 1906, sec. 4854, held not to de- 
prive the company of the equal protection of the 
laws in violation of Const. U. S. Amend. 14, 
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sec. 1.—Southern Ry. Co. v. State, Miss., 48 So. 
236. 

39. Imprisonment for Debt.—A_ sentence, 
on a conviction of selling cocaine without a 
prescription of a physician, that defendant be 
confined until the fine assessed was paid, is not 
unconstitutional as an imprisonment for debt.— 
People vy. Zito, Ill, 86 N. E. 1041. 

40. Municipal Improvements.-—Laws 1998, 
p. 265, No. 256, held not objectionable because 
leaving to the city council the final determina- 
tion of the question whether a municipal im- 
provement when made was for the public good 
and convenience and necessity of individuals, 
on the determination of which it may order an 
assessment.—Lazelle v. City of Barre, Vt., 71 Atl. 
$24. 

41. Wharves.—Acts 1906, p. 356, No. 
authorizing the city of Burlington to condemn 
lard for a public wharf, held not unconstitu- 
tional as denying due process of law.—City of 
Burlington v. Central Vermont Ry. Co., Vt., 71 
Atl. 826. 

42. Contracts—Implied Conditions.—Where 
the continued existence of a particular person 
or thing is necessary to the performance of a 
contract, a condition is implied that death or 
destruction of the person or thing will excuse 
performance.—Martin Emerich Outfitting Co. v. 
Siegel, Cooper & Co., Ill, 86 N. E. 1104. 

43. Corporations—Purchasing Stock in Other 
Corporation.—A corporation having statutory 
power to purchase and hold stock of another 
corporation has the incidental power to vote the 
same.—Bigelow v. Calumet & Hecla Mining Co., 
U. S. C. C. of App., Sixth Circuit, 167 Fed. 721. 

44. Conveyances.—Where a corporate con- 
veyance was made in good faith and was acqui- 
esced in by the stockholders, corporate creditors 
could not object thereto because authorized by 
less than a majority of the board of directors.— 
El Cajon Portland Cement Co. v. Robert F. 
Wentz Engineering Co., U. S. C. C. of App., 
Sixth Circuit, 165 Fed. 619. 

45. Splitting Corporation in Two.—A cor- 
poration held to have no power to create a new 
corporation at the expense of the old one, and 
deliver a part of the old company’s assets to 
the new company, capitalizing those assets at a 
fixed valuation, and receiving back all the 
shares of its stock, for the purpose of increasing 
the old company’s capital stock without com- 
plying with the statute——Schwab v. E. G. Pot- 
ter Co., 113 N. Y. Supp. 439. 

46. Stockholders.—A sale by one corpora- 
tion to another, whereby those who in effect 
owned the latter corporation secured a consid- 
erable profit, held not a fraud upon it.—Schles- 
inger v. Fisk, 113 N. Y. Supp. 578. 

47. Covenants—Building 
acquiring a part of a tract of land subject to 
building restrictions held entitled to enforce 
the restrictions against an adjacent prop- 
erty owner, notwithstanding his own technical 
violations of the’ restrictions—Newberry v. 
Barkalow, N..J., 71 Atl. 752. 

48.——Conditions and Restrictions.—A restric- 
tion in a deed in the form of a covenant by the 
grantee that the property conveyed will not be 
used for other than church purposes cannot be 
enforced as a covenant where its enforcement 
will not benefit the grantor and its violation 
will not injure him.—Rector, etc., of St. Steph- 
ens’ Protestant Episcopal Church of City of New 
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York v. Rector, etc., of Church of the Trans- 
figuration in City of New York, 114 N. Y. Supp. 
623. 

49. Criminal Evidence — Intent. — Accused 
should be allowed to testify as to his intent in 
abstracting correspondence from the files of a 
corporation, where the prosecution claims he 
did so to suppress evidence against himself.— 
Crawford v. United States, U. S. S. C., 29 Sup. 
Ct. 260. 

50. Criminal Law—Self-Serving Declarations. 
—Proof that accused had while awaiting trial 
an opportunity to escape, but declined to do so, 
held inadmissible, because self-serving.—Bailey 
v. State, Miss., 48 So. 227. 

51. Damages—Reduction of Damages.—A 
passenger, having contracted for transportation 
on a particular train on which the accommoda- 
tions contracted for were not afforded, held en- 
titled to recover only the expense incurred and 
the value of the time lost by reason of her not 
being carried on such train.—Cincinnati, N. O. 
& T. P. Ry. Co. v. Rose, Ky., 115 S. W. 830. 

52. Dead Bodies—Custody and Control.—Un- 
der Gen. St. 1902, Sec. 3633, a widow having re- 
moved and re-interred her husband’s body in 
her own burial lot could not be compelled to 
return the remains to its original place of in- 
terment in the lot of the husband's mother.— 
Swits v. Swits, Conn., 71 Atl. 782. 

53. Dedication—Public Square.—Though there 
was nothing written on a village plat to indi- 
cate with certainty that a block left blank in 
the center thereof was intended to be dedicated 
as a “public square,” it may be inferred that 
such was the intention, and the inference may 
be aided by extrinsic evidence.—People v. Willi- 
son, Ill., 86 N. BE. 1094. 

54. Deeds—Building Restrictions.—An owner 
of a lot constituting a part of a tract of land 
subject to building restrictions held entitled 
to enforce the restrictions against adjacent 
property, as against the objection that the re- 
strictions had been abandoned.—Newberry v. 
Barkalow, N. J., 71 Atl. 752. 


55. Delivery.—A delivery of a deed to the 
grantee by a third person receiving it from the- 
grantor for delivery to the grantee held to pass 
title as of the date of the delivery to the third 
person.—Seibel v. Higham, Mo., 115 S. W. 987. 

56. Estoppel.—Where adjoining lots are 
held under building restrictions, one landowner 
cannot complain of building operations of his 
neighbor where he has conducted operations of 
the same character.—Hyman y. Tash, N. J., 71 
Atl. 742. 


57. 











Failure of Consideration—A conyey- 
ance of land by a parent to a child in consid- 
eration of an undertaking to furnish the parent 
a comfortable home during life will be set aside 
upon the parent’s application, where the child, 
after receiving the conveyance, fails to keep his 
agreement.—Hensan v. Cooksey, Ill., 86 N. E. 
1107. 

58. Fraud.—A complainant held entitled to 
the cancellation for fraud of a quitclaim deed 
to land worth $25,000 which he was induced to 
execute for a consideration of $120 by misrepre- 
sentation and in the belief that it was an en- 
tirely different instrument.—Moore vy. Sawyer, 
U. S. C. C., E. D. Okla., 167 Fed. 826. 

59.——Quitclaim by Disseisee to Stranger.—A 
deed by a disseisee purporting to quitclaim to 
a stranger all the former’s interest in certain 
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premises held sufficient in Hawaii to pass the 
estate, which the grantor could convey by a deed 
of bargain and sale.—Spreckels v. Brown, U. S. 
8. C., 29 Sup. Ct. 256. 

60. Eminent D i Compensation. —The 
compensation for a part of a tract taken by 
eminent domain is the difference between the 
value of the entire tract before the taking and 
the value of that part of the tract not taken, 
in view of the new conditions created by the 
taking.—New York, N. H. & H. R. Co. v. City 
of New Haven, Conn., 71 Atl. 780. 

61. Insolvency of City.—For the purposes 
of a suit to enjoin the grading of a sidewalk 
by a city on the ground of the city’s inability to 
pay damages because of its insolvency, the city 
held solvent.—City of Marshall v. Allen, Tex., 
115 S. W. 849. 

62. Escrows—Nature and Requisites.—The 
delivery of a deed in escrow is the delivery 
thereof to a third person to await the perform- 
ance of some condition, whereupon it is to be 
delivered to the grantee, and the deed is in- 
effectual until the condition is performed.—Sei- 
bel v. Higham, Mo., 115 S. W. 987. 

63. Esteppel—By Contract.—One who has de- 
tived benefit from a contract void as against 
public policy is not estopped to defend against 
such contract.—Wilson v. Fahnestock, Ind., 86 
N. E. 1037. 

64. Executers and Administrators—Release. 
—Where a mother executed’a receipt to her son 
as administrator for her distributive share in 
the estate without receiving the same, she there- 
by changed her claim into a personal debt 
against the son.—Hessig v. Hessig’s Guardian, 
Ky., 115 S. W. 748. 

65. Explosives—Cause of Accident.—The sale 
by an oil company to retail dealers as coal oil 
of an explosive mixture of coal oil and gasoline 
held the proximate cause of an accident result- 
ing from its use by a private consumer.— 
Waters-Pierce Oil Co. v. Deselms, U. 8S. 8S. C., 
29 Sup. Ct. 270. 

66. Federal Courts—Constitutional Questions. 
—The question whether rates fixed by a muni- 
cipal body to be charged by a water company 
are just and reasonable, or confiscatory and un- 
constitutional, is a judicial one, for the determ- 
ination of which the company has the right to 
invoke the jurisdiction of a federal court.— 
Spring Valley Water Co. v. City and County of 
San Francisco, U. S. C. C, N. D. Cal., 165 Fed. 
667. 

67. Finality of Judgment.—A judgment of 
the Supreme Court of Hawaii overruling excep- 
tions to a verdict and judgment, and affirming 
the judgment, is final for the purpose of review 
in the Supreme Court of the United States.— 
Spreckels v. Brown, U. S. 8. C.. 29 Sup. Ct. 256. 

68. Fines—Druggists—Under Laws 1903, p. 
248, amending Laws 1901, p. 238, relating to the 
sale of drugs, held, that a druggist prosecuted 
for a sale after the amendment could not show, 
to escape liability, that the drug sold was a 
patent or proprietary medicine in an unbroken 
package.—People v. Zito, Ill.. 86 N. E. 1041. 

69. Fire Insurance—Mutual Companles.—The 
receiver of an insolvent mutual insurance as- 
sociation may assess solvent members thereof 
to make up for the inability of inselvent mem- 
bers to respond to assessments.—Equitable Mut. 
Fire Ins. Corporation of New York’s Receiver 
v. Murray, Ky., 115 S. W. 816. 

70. Frauds, Statute of—Debt of Another.— 














z vee 
An agreement by a stockholder to make good 
what the company should owe a third person 
and not pay held within the statute of frauds.— 
Winne v. Mehrbach, 114 N. Y. Supp. 618. 

71. Pleadings.—Though the written memo- 
randum for the sale of land did not contain all 
the terms of the contract as required by the 
Statute of frauds, where the statute was not 
pleaded, the memorandum will be treated as the 
contract.—Ruggerio v. Leuchtenburg, 113 N. 
Supp. 615. 

72.——Sale of Real Estate.—An oral agree- 
ment by which a part of land sold under a writ- 
ten contract was surrendered, and the vendee 
agreed to pay a proportionate price for the part 
retained, held not within the statute of frauds. 
being simply a modification of the written con- 
tract.—Sizemore v. Bowling’s Admr., Ky., 115 
S. W. 737. 

73. MKraudulent Conveyances—Burden of 
Proof.—Where a husband invested his wife’s 
money for her and acquired property in her 
name, the wife has the burden of showing, as 
against the husband’s creditors, that the funds 
used in the investments and purchases were not 
furnished by the husband and did not accrue 
from his earnings.—Martin v. Banks, Ark., 115 
S. W. 928. 

74. Remedies of Creditors.—That a grantor 
was hopelessly insolvent when he transferred 
Property to his mother, which was known to 
her or her attorney in the transaction, was suf- 
ficient to place upon the parties to the transfer 
the burden of showing good faith, in an action 
by creditors to set aside the conveyance.—Riker 
v. Gwynne, 113 N. Y. Supp. 404. 

75. Game—Statutory Provisions.—Acts 30th 
Leg. (Gen. Laws 1907) pp. 278, 279, c. 144, Secs. 
1, 5, declaring certain wild game the property 
of the public and making its sale, or possession 
for that purpose, a misdemeanor, held not un- 
constitutional, but a proper police regulation.— 
Ex parte Blardone, Tex., 115 S. W. 838. 

76. Homicide—Defenses.—A past quarrel, if 
sufficient cooling time has transpired, does not 
justify the killing of an unarmed man.—Barn- 
hill v. State, Fla., 48 So. 251. 

77. Persons Liable-—A person conspiring 
to assault another held accountable for his 
death, though he did not know that his co- 
conspirator entertained a felonious intent and 
intended to use a deadly weapon.—State v. Dar- 
ling, Mo., 115 S. W. 1002. 

78. Uncommunicated Threats.—Uncommu- 
nicated threats by decedent shortly before the 
homicide held admissible to show that he was 
the aggressor and to support a plea of self- de- 
fense.—State v. Barksdale, La., 48 So. 264. 

79. Husband and Wife—Property Belonging 
to Wife.—The wife’s property is not liable to the 
ereditors of the husband for augmentation of 
the rents and profits or enhancement of value 
by any reasonable contribution of the hus- 
band’s time, labor, or skill in the management 
of the property.—Martin v. Banks, Ark., 115 S 
W. 928. 

80. Indictment and Information—Sufficiency. 
—Ordinarily exceptions to the operation of a 
law need not be negatived in an indictment, un- 
less the exception be made in the act defining 
the offense.—Jelinek vy. State, Tex., 115 S. W. 
908. 

81. Injunction—Contempt.—The court having 
the power to restrain the grading of a sidewalk 
by a city in a proper case, that the injunction 
was erroneously issued under the circumstances 
would not prevent the city’s agents from being 
guilty of contempt for violating the order.— 
City of Marshall v. Allen, Tex., 115 S. W. 849. 

82. Disclosing Trade Secrets.—An employee, 
acquiring knowledge of his employer’s trade 
secrets, enjoined from disclosing them.—Stevens 
& Co. v. Stiles, R. 1, 71 Atl. 802. 

83. Water Rates—A preliminary injunc- 
tion restraining the enforcement of an ordinance 
fixing rates to be charged by a water company 
granted on condition that any sum charged by 
the company above the ordinance rates be im- 
pounded to await the final order of the court. 
—Spring Valley Water Co. v. City and County of 
San Francisco, U. S&S. C. C., N. D. Cal., 165 Fed. 
667. 

84. Imnkeepers—Who Are.—Defendant fur- 
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nishing lodging to transient guests will be 
held to be under the full common-law_respon- 
sibility of an innkeeper.—Metzler v. Terminal 
Hotel Co., Mo., 115 S. W. 1037. 

85. Intexieating Liquors—Statutes Regulat- 
ing Sale—At common law the liquor business 





was a lawful business open to any one, and the’ 


statutes regulating the licensing of the business 
merely restrict the common-law right.—Appeal 
of Allyn, Conn., 71 Atl. 794. 

86. Judgment—Assignment of Judgment.—A 
debtor may settle with his judgment creditor at 
any time, and such settlement will be valid 
and binding, unless, when made, the debtor has 
notice that the judgment had been previously 
assigned to another.—Brackett’s Adm'r v. Bore- 
ing’s Admrs., Ky., 115 S. W. 766. 

87. Conclusiveness.—Where plaintiff and 
his horse and wagon were injured in a railroad 
crossing accident, a satisfied judgment for in- 
juries to the horse and wagon constituted a bar 
to plaintiff's recovery for his own_injuries.— 
Kimball v. Louisville & N. R. Co., Miss., 48 So. 
230. 

88. Jurisdiction—Suit to Establish Will.— 
Jurisdiction to appoint a guardian ad litem for 
an infant to maintain an action to establish a 
will, and ordering a settlement of the infant’s 
claim. held so doubtful as to render the title to 
the real estate devised by the will unmarket- 
able.—Dixon v. Cozine, 114 N. Y. Supp. 615. 

89. Landlord and Tenant—Constructive Evic- 
tion.—The tenant of an apartment held not con- 
structively evicted by offensive odors or un- 
necessary noises emanating from a lower apart- 
ment.—Wilkes-Barre Realty. Co. v. Levy, 114 
N. Y. Supp. 713. 

90. Lease.—Where a lease provides for re- 
newal so long as the premises are used for ad- 
vertising purposes, it refers to the premises 
leased for that particular purpose, and during 
the term of such lease a landlord will be en- 
joined from leasing roof space to another ad- 
vertiser.—Van Beuren & New York Bill Post Co. 
v. Sarah S. Kenney & C. J. Sullivan Advertising 
Co., 113 N. Y. Supp. 450. 

91. Surrender of Lease.—A lessee held un- 
able to avoid liability for rent by notice of a 
surrender of the lease, where he continues to 
occupy the premises.—Ward v. Tripple State 
Natural Gas & Oil Co., Ky., 115 S. W. 819. 

92. Libel and Slander—Construction of Lan- 
guage.—Liability for a libel, consisting of a 
derogatory statement concerning a person bear- 
ing a different name from that of plaintiff, but 
accompanied by plaintiff’s photograph, depends 
on whether readers of the article would be led 
to believe that it referred to plaintiff.—Ball v. 
Evening American Pub. Co., Ill, 86 N. E. 1097. 

93.——Privileged Communications.—Slander- 
ous words uttered by one concerning another on 
the occasion of the latter seeking a retraction 
of a prior slander are not privileged.—Wharton 
vy. Chunn, Tex., 115 S. W. 887. 

94. Licenses—Double Taxation.—It is double 
taxation to require one, who paid a license to 
peddle with a wagon on the streets, to pay for 
an additional license for the same privilege, un- 
der an ordinance taxing vehicles.—City of New- 
port v. Fitzer, Ky., 115 S. W. 742. 

95. Life Insurance—Dissolution.—On disso- 
lution of a stock insurance company, policy 
holders were entitled to prove their claims for 
unearned premiums.—Ensworth v. National Life 
Ass’n, Conn., 71 Atl. 791. 

96. Limitation ef Actions—Operation Against 
State.—Limitations held not to run against 
the state as to land held by it for public school 
purposes so long as it holds title thereto for the 
use of the public or a portion thereof.—Black 
v. Chicago, B. & Q. R. Co., Ill., 86 N. E. 1065. 

97. Logs and Logging—Sale of Standing Tim- 
ber.—A contract for the sale of standing timber, 
to be paid for by the 15th day of the month 
succeeding that in which it was cut by the ven- 
dees at a certain price per thousand, held not 
void for uncertainty as to price.—Lee Lumber 
Co. v. Hotard, La., 48 So. 286. 

98. Mandamus—Subject of Relief.—Mandam- 
us will lie to compel tax collector to collect 
assessments on property that has escaped tax- 
ee aaene v. ty of Clarksdale, Miss., 48 
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99. Master and Servant — Negligence.—A 

















winchman in the employ of a shipper held the 
latter’s employee for the purpose of fixing the 
responsibility for injuries inflicted through his 
negligence on a longshoreman employed by a 
master stevedore to load a vessel.—Standard 
Oil Co. v. Anderson, U. S. S. C., 29 Sup. Ct. 270. 

100. Negligence.—Placing a box of freight 
so that it fell held not the proximate cause of 
an injury caused by a second falling of the box 
after being replaced, so that a verdict possibly 
based on negligence in the first placing of the 
box will be set aside——Williams v. Citizens’ 
Steamboat Co. of Troy, 113 N. Y. Supp. 616. 

101. Monopolies—Combinations in Restraint 
of Trade.—The acquisition by one mining cor- 
poration of Michigan of a controlling interest 
in another similar corporation through stock 
purchases, authorized by the law of the state, 
held not illegal as a combination in restraint 
of competition or a monopoly.—Bigelow v. Calu- 
met & Hecla Mining Co., U . C. of App., 
Sixth Circuit 167 Fed. 721. 

102. Conspiracies in Restraint of Trade.— 
A conspiracy or combination to monopolize in- 
terstate trade and commerce, in violation of Act 
Cong. July 2. 1890, c. 647, 26 Stat. 209 (U. S& 
Comp. St. 1901, p. 3200), is not immune because 
accomplished by a series of separate acts which, 
taken alone, were within defendants’ rights.— 
Monarch Tobacco Works v. American Tobacco 
Co., U. S. C. C., W. D. Ky., 165 Fed. 774. 

103. Mortgages—Subordination Agreement.— 
Where an agreement between vendor and pur- 
chasers of land provided for the subordinating 
of purchase money mortgages to building loan 
mortgages, held not necessary that those mak- 
ing the building loans should be parties to the 
agreement.—Londner v. Perlman, 113 N. Y. Supp. 
420. 








104. Municipal Corporations—Water for Fire 
Use.—Where city maintains fire department and 
collects a tax to pay water company for water 
furnished for use of such department, there is 
no privity of interest between the water com- 
pany and a citizen and taxpayer of the city.— 


— v. Presque Isle Water Co., Me., 71 Atl 
‘ e 
105. Negligence—Imputed . Negligence.—Any 


negligence of a motorman in taking his car 
around a corner would not defeat the conduc- 
tor’s right to recover from defendant. for its 
driver's negligence in driving against the car.— 
Ford v. Hine Bros. Co., Ill, 86 N. B. 1052. 

106. Injury to Third Persons.—P. installing 
and operating under contract with V., the con- 
tractor for erection of a building, elevators 
therein for carrying the building material, held 
to owe to the employees of V. the duty to use 
reasonable care in the operation of the elevators 
not to injure them.—Genovesia v. Pelham Op- 
erating Co., 114 N. Y. Supp. 646 

107. Passenger Elevators.—That the door 
of a passenger elevator is open is not an invita- 
ag | be 7 hag =< is in charge.—Kaplan 
v. J. C. Lyons Bu ng & Operating Co., 11 
N. ¥. Supp. 516. 7% ” vibes 

108. Sale of Explosives.—The absence af 
any contractual relation between an oil com- 
pany and a‘ private consumer does not relieve 
the company from liability for injury in using 
what the user supposed was coal oil, when the 
company. knowing that it contained gasoline, 











. Sold it to the vendor as coal oil in violation of 


statute.—Water-Pierce 
8S. C., 29 Sup. Ct. 270. 


109. Nuisance— Electric Light Plant.—An 
electric light company held not entitled to ar- 
bitrarily erect and operate its light plant on its 
own property without reference to damage to 
property in the vicinity.—Sherman Gas & Bec- 
tric Co. v. Belden, Tex., 115 S W. 897. , 

110. Noise of Steam Engine.—The opera- 
tion of a steam engine in a residence district 
— a nuisance.—Reilley v. Curley, N. J., 71 AtL 


111. Officers—Eligibility.—The office 
master and school trustee are, wsiee tee 
eee and both cannot be hel@ at the 
m y one person.—Johns A 
Ky., 115 & W. 772. a 
112. Partnership—Creation.—A artnershi 
does not necessarily result from on! aapemeek 
to enter into a joint enterprise and share the 
- profits.—Reed v. Engel, Ill., 86 N. BE. 1110. 


Oil Co. v. Deselms, U. 5. 
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113. Death of Partner.—The death of @ 
partner dissolves the firm, and it is the duty of 
the surviving partner to pay partnership debts 
from the assets, and account to the personal 
representative or heirs for their interest 2 the 





surplus.—In re F. Dobert & Son, U. S. D. C., W. 
D. Tex., 165 Fed. 749. 
114. Estoppel to Deny Validity.— 





The owner of a patent who has had the benefit 
of its protection, and manufactured thereunder 
during its full life, cannot thereafter assert its 
invalidity in support of his claim to a trade- 





mark in the name by which he designated the 
patent article and by which it became’ gener- 
ally known.—Rice-Stix Dry Goods Co. v. J. A. 
Scriven Co., U. S. C. Cc. of App., Eighth Circuit, 
165 Fed. 639. 

115. Perpetuities—Accumulations During Life. 


—That a trust to One person for life and to her 
children at her death, and if she left no chil- 
dren or grandchildren then to a charity, pro- 
vided for ac®tumulation of interest on the fund 
during the life of the first taker, did not ren- 
der it violative of the rule against perpetuities. 
—Kasey v. Fidelity Trust Co., Ky., 115 S. W. 739. 

116.. Principal and Agent—Acting for Parties 
Adversely Interested.—An agent may not repre- 


sent at the same time two principals having 
conflicting interests without the _ principals’ 
consent.—William Cameron & Co. vy. Blackwell, 


Tex., 115 S. W. 856. 

117. Railroads—Killing Animals.—A finding 
that negligence in the operation of a train was 
the proximate cause of the killing of an ani- 
mal on the track cannot be sustained in the 
absence of proof of causal connection between 


the negligence found and the accident.—Chi- 
cago, R. I. & G. Ry. Co. v. Latham, Tex., 115 S. 
W. 890. 


118. Sales—Acceptance.—Defects in safes sold 
being perfectly patent, the buyer cannot insist 
that his use thereof was merely to test them.— 
Edwards v. Wooldridge, Tex., 115 S. W. 920. 

119. Breach of Contract.—That a _ buyer 
tried to buy particular goods in the open mar- 
ket, but found that none could be had, took his 
medsure of damages out of the general rule.— 
Schwartz v. Morris & Co., 113 N. Y. Supp. 524. 

120. Construction of Contract.—A contract 
to sell the entire “output” of a cement mill for 
a year required the seller to deliver no more 
than he actually produced in the mill during 
the year, though that amount did not equal the 
eStimated capacity of the mill.—Burt v. Garden 
City Sand Co., Ill., 86 N. E. 1055. 

121. Statutes—Construction.—The courts must 
as far as possible uphold and give effect to all 
statutes enacted by the legislature.—Common- 
wealth v. International Harvester Co. of Amer- 
ica, Ky., 115 S. W. 755. 

122. Invalid in Part.—The possible uncon- 
stitutionality of the provision of Sess. Laws 
Okla. 1899, p. 188, ce. 21, Sec. 4, making it a 
criminal offense to sell products of petroleum 
not conforming to statutory standard, does not 
affect the validity of the section providing for 
inspection and _ branding.—Waters-Pierce Oil 
Co. v. Deselms, U. S. S. C., 29 Sup. Ct. 270. 

123. Street Railroads—Duty to Keep Look- 
out.—That a street railway placed slats similar 
to railroad cattle guards across its track on a 
public bridge did not constitute a warning to 
pedestrians of the railroad’s exclusive use of 
that part of the bridge, so as to relieve it of 
the duty of keeping a lookout.—Riggs v. Metro- 
politan St. Ry. Co., Mo., 115 S. W. 969. 

124. Duty to Public—A motorman must 

exercise due care to prevent injury to persons 
on the track after he sees their peril, regardless 
of their negligence in getting on the track.— 
Felver v. Central Electric Ry. Co., Mo., 115 S. 
WwW. 980. 
*) 125. Injury to Alighting’ -Passengers.— 
Where a street railroad company was negligent 
in operating its car while setting down a pas- 
genger, it was liable for injuries to such pas- 
senger, though the presence of snow and ice 
in the street for which the city was responsible 
was a concurring cause of the accident.—Ward 
y., Chicago City Ry. Co., Ill, 86 N. E. 1111. 

126. Negligent Speed.—Whether running a 
‘wtreet car at, a rate of 15 or 26 miles an hour 
within a city is negligent, considering the place 























and surrounding circumstances, is a question for 
the jury.—El Paso Electric Ry. Co. v. Tomlin- 
son, Tex., 115 S. W. 871. 

127. Suleide—Aiding and 
defendant abandoned a suicide pact, 
necessary that deceased should also 
him to believe she had done the same, 
to free defendant from responsibility 
subsequent voluntary death.—State v. 
Mo., 115 S. W. 998. 

128. Sunday—Moving Picture Shows.—A mov- 
ing picture show held not a secular business, 
prohibited on Sunday, by reason of employing 
individuals who do unlawful labor on Sunday, 
under Pen. Code, Sec. 264.—William Fox Amuse- 
ment Co. v. McClellan, 114 N. Y. Supp. 594. 

129. Taxation—Property Subject.—A joint de- 
posit in a savings bank of sums previously 
riven by decedent to his wife is not taxable un- 

er the transfer tax law.—In re Rosenberg’s 
Estate, 114 N. Y. Supp. 726. 

130. Telegraphs and Telephones—Delay in 
Delivering Message.—The petition, in an action 
against a telephone company for damages by 
fire to plaintiff’s buildings through delay in 
message, held not to state a cause of action.— 
Lebanon, Louisville -& Lexington Telephone Co. 
v. Lanham Lumber Co., Ky., 115 S. W. 82 
Damages.—A telephone com- 
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131. Punitive 
pany held not liable for punitive damages for 
refusal of free county service, as required by 


Cumberland Telephone & Tele- 


48 So. 229. 





its franchise. 


og Co. v. Paine, Miss., 


13 Trade-marks and Trade-names—Color 
of eect Article.—A manufacturer of patent- 
ed drawers having an elastic strip of a buff 


color in the seams held to have no trade-mark 
right in such color after the expiration of the 
patent.—Rice-Stix Dry Goods Co. v. J. A. Scriv- 
en Co., U. S. C. C. of App., Eighth Circuit, 165 
Fed. 639. 

33. -Infringement.—The use of the name 
“Don Caesar,” in connection with the sale of 
defendant’s olives, Was not an infringement of 
complainant’s trade-mark, “Don Carlos,’ used 
in the same trade.—Chance y. Gulden, U. S. C. 
Cc. of App., Third Circuit, 165 Fed. 624. 

134. Usury—Right to Deduct Usurious Inter- 
est.—So long as any part of an original principal 
debt upon which usurious interest was charged 
remains unpaid, the debtor may insist upon 
the deduction of the usury, though the parties 
the amount due 








had had a settlement finding 
including the usury.—Cobe v. Guyer, Ill., 86 N. 
E. 1088. 

135. Vendor and Purchaser—Bona Fide Pur- 


chaser.—One claiming through a deed held not 
an innocent purchaser on the theory that the 
depositary of a deed to be delivered to the 
grantee therein on specified conditions was the 
agent of the grantor and improperly delivered 
the deed.—Seibel v. Higham, Mo., 115 S. W. 987. 

136. Remedies of Vendor.—The failure of 
a grantee to perform a promise which was 
either the whole or a part of the consideration 
of an executed conveyance does not entitle the 
grantor to rescind unless the promise amounts 
to a condition subsequent.—Schneider v. Miller, 
113 N. Y. Supp. 399. 

137. Waters and Water Courses—Regulation 
of Water Rates.—In fixing reasonable and just 
rates to be charged for water by a water com- 
pany, the depreciation of its plant from natural 
causes resulting from use should be taken into 
account, and the cost of replacement provided 





for out of the gross mcome.—Spring Valley 
w “oe. Co. v. City and County of San Francisco, 
U. 8. . N. D. Cal., 165 Fed. 667. 

Pg Water for Fire Use.—Water company 





sufficient water for fire pur- 
contract heid not liable to 
owners of property d°str»o:.d.—Hone y. Presque 
Isle Water Co., Me., 71, Atl. -769. 

139. Wharves—Consiruction of Wharves.— 
The state can authorize cities and towns bor- 
dering on navigable waters to build, maintain, 
and operate public wharves.—City of Burling- 
ton v. Central Vermont Ry. Co., Vt., 71 Atl. 826. 

140. Wills—Testamentary Capacity.—An ex- 
aggerated opinion as to the value and qualities 
of property may constitute an insane delusion, 
such as will affect one’s testamentary capacity. 
—McReynolds v. Smith, Ind., 86 N. E. 1009. 


failing to supply 
poses as required by, 





